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President’s Message 


N INETEEN FIFTY-EIGHT promises to be a banner 
year for the Federation of Insurance Counsel. The membership of active 
practitioners has almost reached the limit prescribed in the by-laws and 
the interest in the Federation by lawyers throughout the country indi- 
cates that there will be a waiting list this coming year for admission. 

Since my last message to you, I was privileged, along with your 
former President, James Dempsey, to conduct a trial clinic on evidentiary 
problems at the Twelfth Annual Mississippi Law Institute at Jackson, 
Mississippi. We had the opportunity of meeting once again an old friend 
of the Federation in the person of Dean Robert J. Farley of the Uni- 
versity of Mississippi Law School. We also had the opportunity to 
discuss “‘Uniform Rules of Evidence’’ with Professor Edmund M. Morgan 
of Vanderbilt University Law School. Professor Morgan is the author 
of “‘Basic Problems of Evidence’ and is looked upon in many legal 
areas as the father of the ““Uniform Code of Evidence’ proposed by the 
American Law Institute. It would be wise for each member of the 
Federation to acquaint himself with this Code, as it is a matter which 
will enter into many of our future discussions. 

The Federation and its problems came in for a thorough discussion 
and many members of the Mississippi bar indicated a great interest in 
our work. Your Executive Vice-President and President-Elect, George F. 
Woodliff, and his charming wife Ann acted as our hosts. It was south- 
ern hospitality at its best and Jim and I enjoyed every minute of it. 

Bill Clayton, Chairman of the Ways and Means Committee, has 
arranged a wonderful program for our midwinter meeting at Boca 
Raton. No member should miss it, as it will present an opportunity to 
renew old friendships in a setting which cannot be matched anywhere 
in the world. Your wives will love the Club with its unparalleled 
beach, pools, golf course, and many other features which only Boca 
Raton offers. If you have not done so, please send in your reservations 
immediately. Advise the Club that you are members of the Federation 
of Insurance Counsel so that you may obtain the special rates for our 
members. Sufficient rooms have been set aside to accommodate our mem- 
bers, but reservations must be made in advance, as February in Florida 
brings greater demands for space than that available. We want every 
member and his family to take advantage of this opportunity. Do it 
now and we will have a happy time together at Boca Raton. The dates: 
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February 16, 17, 18, 1958. For those members who want to remain 
longer, arrangements have been made to do so for a limited period at 
special rates. 

Boca Raton is located on the east coast of Florida, twenty-two miles 
south of Palm Beach and forty-five miles north of Miami. The hotel offers 
a wide variety of outdoor activity such as deep-sea fishing, boating, water- 
skiing, tennis, golf, shuffleboard, bowling, swimming or fun in the sun. 

This American plan hotel has extended the Federation special rates, 
during the height of their tourist season, for our three-day meeting, of 
$22.50 per person, two in a room, $27.00 single and $30.00 parlors. 
While the management has agreed to allow our group to stay a few days 
longer at the same rate, regular rates will apply to those arriving before 
February 16th. 

Those arriving by air will be picked up by hotel limousine if definite 
time of arrival is given in advance. Eastern Air Lines uses the Palm Beach 
terminal but others come in to Miami. 

Plans for our annual meeting in San Francisco will be formalized 
at Boca Raton, and all committee chairmen will be expected to report 
fully and in detail on the proposals of their committees. 

I have appointed a Committee on Federal Rules of Civil Procedure, 
which will coordinate its efforts with those of similar committees of 
defense counsel groups, with special emphasis on and study of the pro- 
posal to rewrite the Rules of Evidence. The members of this Committee 
are: 

Erwin W. Roemer, Chairman 
Suite 1433, 33 South Clark Street, Chicago 3, Illinois 


Josh H. Groce 
Frost Bank Building, San Antonio 5, Texas 


Sidney L. Weinstock 
465 California Street, San Francisco, California 


Paul R. Erickson 
400 United Artists Building, Detroit 26, Michigan 


William L. Shumate 
55 West 42nd Street, New York 36, New York 


It is my hope and prayer that 1958 will bring to all of the Fed- 
eration’s members and their families great blessings in the way of health, 
happiness and success. 


Sincerely yours, 


J. HARRY LABRUM 











We Hear From a Claim Manager 


By JAMES A. GRAVES* 


I AM CLAIM MANAGER of a fire and casualty com- 
pany. It is a very exacting job but it has its satisfactions and rewards, 
the greatest of which, I think, is the privilege of working so closely 
with competent adjusters and the finest lawyers in the country. It is 
of these that I would like to write. 


THE ADJUSTERS 


Adjusters are our first-line troops. They are the first to be com- 
mitted in the great battle that is continually being waged with claimants 
out to get as much insurance money as they can. They fight the battle 
almost on the claimant’s doorstep. They get the facts in order to decide 
the ever-present question of liability. Then they evaluate the claim and 
attempt to settle it upon a basis that will be fair to the claimant and 
to the company. They may not be as learned as the lawyers, but they 
are truly loyal and dedicated to their duties. They are true professionals. 
I salute them. 

Taking Trings for Granted: The worst mistake, I believe, that 
adjusters are prone to make is taking things for granted. We recently 
had an experience which cost us the limit of our policy simply because 
one of our adjusters failed to investigate a claim which resulted in a 
lawsuit. 

Our assured’s wife was driving down an alley on her way to work. 
As she came to the corner of a building facing upon an alley, two small 
boys ran out from an adjoining vacant lot and alongside the building, 
and one of them collided with the side of assured’s car. The boy did 
not seem to be hurt, and after a short conversation with our driver, ran 
off to school. Our driver did not get the names of the boys, but later 
that day a policeman came to the office where our driver worked and 
reported that the boy had been taken to a doctor and x-rayed, but that 
apparently there was nothing wrong with him. 

Our assured’s wife reported the accident to our agent on the day it 
occurred, and the agent in turn mentioned it to our adjuster. Our ad- 
juster, however, concluded that since this was probably not a case of 


* Claim Manager, American Fire and Casualty Company, Orlando, Florida. 
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liability and involved no particular injury, he would not “‘stir up a 
claim.’’ He did not investigate the accident, nor did he report it to the 
Company. About seven months later, suit was filed against our assured, 
claiming damages for personal injuries in the amount of $65,000. The 
injured boy and his companion testified at the trial that the former was 
standing still a short distance out in the alley where he was struck by 
the front bumper of assured’s car. The jury believed their testimony 
and a very substantial verdict for the injured boy and his mother was 
the result. 

While we will never know, it is quite likely that if the parents of 
this boy had been contacted immediately after the accident and the state- 
ments of the two boys obtained, the claim could have been settled for 
a comparatively nominal amount, or won outright. 

The lesson to be learned from this case is that nothing should ever 
be taken for granted by an adjuster with respect to liability or extent 
of injury in connection with any accident. 

Disinterested Witnesses: I think our lawyer members will agree that 
it is the testimony of impartial witnesses that wins lawsuits. A trial 
jury in an ordinary case will be prone to believe such a witness even 
though three or four of the interested parties testify to the contrary. It 
is for this reason I insist that our adjusters contact and take the detailed 
statements of such witnesses as early in their investigation as is possible. 
I think this should be the first step after interviewing our assured or his 
driver and identifying the involved vehicle. Human nature being what 
it is, many a case has been won by the side which first approaches these 
third party witnesses. Moreover, no case can be properly evaluated until 
their statements have been taken, and of course early evaluation some- 
times lead to early and economical settlements. 

Recently, we had a serious case pending in Florida. Our assured’s 
wife ran over a seven year old boy who suddenly darted out into her 
path from the right side of the road. There were several witnesses avail- 
able to testify concerning the actions of the boy, but they knew little 
or nothing about the driving of our assured’s wife. A car was following 
behind our driver. The name and address of the operator was taken 
by the investigating officers. Our adjusters searched for him high and 
low for several months but he could not be found. We knew his testi- 
mony would either win or lose this lawsuit. 

We were still looking for this witness when the case was set for 
trial. Fortunately, we heard that plaintiff's counsel was also searching 
for this witness with the same result. Plaintiff’s counsel had insisted 
upon his demand of $25,000 but he had not propounded interrogatories 
and when our trial attorneys informed him that we were defending the 
case as one of non-liability we were able to settle it for $4,000. Know- 
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ing the reputation of our adjusters, opposing counsel evidently concluded 
that we had found this all-important disinterested witness whose testi- 
mony would probably decide the case. 

Thus, we have the rule that if all efforts fail and the witness cannot 
be located, it is good strategy in a lawsuit to make opposing counsel 
think that you have. 

Formal Adjuster’s Reports: All of us are familiar with the formal 
adjuster’s reporting form almost universally used by adjusters. It is 
arranged in paragraphs, each dealing with some particular aspect of the 
investigation such as coverage, identification, ownership, permission, time 
and place of the accident, description of the accident, personal injuries, 
property damage and the like. 

These reports have become almost a trademark of the adjusting pro- 
fession, and no investigative file is complete without one, but I do not 
believe our adjusters fully appreciate the value of such a report to home 
office claim personnel and trial counsel. It constitutes the one depositary 
in the file where the entire claim picture may be examined. Without it, 
the examiner, claim manager or trial attorney on successive occasions as 
the claim develops into a lawsuit or as the lawsuit is being prepared for 
trial, must accept the arduous task of leafing through the entire file and 
scrutinizing letters from the adjuster dealing with these various subjects. 
It is always a great relief for a busy claim manager to know, when he 
picks up a claim file, that it contains such a report. [I say that this is 
almost standard practice but I find not all of our adjusters follow this 
procedure as faithfully as they should. I have gotten out more than a 
few circulars on this subject during my rather long experience as a claim 
manager and many individual adjusters have received some caustic letters 
emanating from my office for such derelictions. 


THE LAWYERS 


Our Legal Department: Before going into this delightful and heart- 
warming subject I should like to give you a brief run down of our office 
setup. I suppose many insurance companies have their general counsel to 
whom they refer their claim files when they have gone to suit. We have 
our general counsel, too, but we also have our own legal department 
which I closely supervise. I like this setup best. In other words, when 
a claim goes to suit we simply turn our claim file into a legal file which 
I continue to supervise just as any other file. In this way I can keep up 
with all developments leading to actual trial, and I find I can secure a 
much better idea of the value of a case than would be true if the matter 
had been sent to the office of our general counsel for handling. 
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Pretrial Discovery: I am a great believer in using the various pretrial 
discovery procedures to the fullest extent. For instance, our trial attorneys 
know that I insist upon the propounding of interrogatories and the tak- 
ing of depositions at the earliest possible date. 

To give you an example: Some time ago we had a guest passenger 
case in which our attorney took the deposition of the plaintiff and a very 
detailed statement from our assured before they could get together on 
their story. Our attorney in reporting upon a dismissal of the case with 
prejudice wrote me as follows: “By way of comment, this case proved 
the exception to the rule that the defendant benefits by all delays. I am 
certain that if we had not taken the deposition for discovery of the plain- 
tiff immediately after suit was filed, and before his attorney had had 
the opportunity to thoroughly brief himself on the law of guest pas- 
senger cases, together with taking a detailed statement from our insured, 
this case would never have ended here. It was obvious that the plaintiff 
and our insured were in collusion. With a sworn statement from the 
plaintiff and an inconsistent sworn statement from our insured, it is my 
opinion that the boys finally concluded that one or the other of them, 
or both, were likely to become involved in perjury charges, and there- 
fore decided to abandon their scheme to collect a ‘fast buck.’ Anyway, 
we must give them credit for making an earnest effort.” 


Pretrial Preparations: A lawsuit is like a growing thing. It is born 
when the complaint is filed and served. Then it begins to unfold and 
develop until it comes to an end by a settlement or a jury award. It is 
an axiom among defense cousel that lawsuits are won by careful inves- 
tigation and pretrial preparations. This means that the trial attorneys 
must “‘live with’’ the case. He must keep it always in mind and think 
about it when he is not at his desk. Obviously, this is a personal task. 
It cannot be performed second hand. I therefore feel that the interests 
of an insurance company are not well served when trial counsel delegate 
to their junior associates the burden of preparing a case until just before 
the trial date when they get busy and prepare themselves for trial. I do 
not think they have the necessary “‘feel’’ of the case, and something is 
lost when the junior associate lays the file which he has been handling 
on the desk of the trial attorney for final trial preparations. I am pleased 
to state that most of our defense attorneys, sometimes at my insistence, 
allocate their insurance cases among their various trial counsel who, 
though perhaps assisted by junior members, shepherd the case from be- 
ginning to end. 

Let me give you an illustration: We had an intersectional case where 
the plaintiff was approaching from the east and our assured from the 
south. That put the plaintiff on the right of our assured and since the 
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two cars entered the intersection at about the same time, plaintiff, accord- 
ing to the young associate in the office of our trial attorneys, had the right 
of way. He literally pleaded with me for authority up to $4,000. I then 
called the firm’s trial attorney and asked him to look at the pictures of 
the intersection which showed that it was a blind intersection with re- 
spect to these two vehicles, and then he checked the law of his state and 
found authority for the rule that strictly speaking there is no right of 
way at such an intersection, and that each driver must approach the inter- 
section at his own peril. I am happy to say that the case went to trial, 
resulting in a verdict for the defendant, and so we saved $4,000. 

Trial Attorneys’ Synopsis: Some years ago, and shortly after we 
had retained them, I noticed that one of our most eminent firms of in- 
surance lawyers located in one of the larger cities of Florida, would send 
us what they called “Trial Attorneys’ Preliminary Synopsis.” In this 
document they would review the facts reflected in our investigative file 
and then they would go on and recite what they proposed to do toward 
preparing the case for trial. They would also give us the benefit of their 
own ideas regarding liability, citing the applicable law and commenting 
on the evidence that would likely be presented at the trial. 

Then, when the trial date more nearly approached, they would favor 
us with a report of their accomplishments in regard to trial preparations, 
including discovery operations and give us their recommendations con- 
cerning whether we should proceed to trial or settle, and if we should 
settle, the amount they would recommend in thus disposing of the case. 

There is a vast difference in the extent to which trial attorneys keep 
their insurance clients advised. Some of them seem to think that we 
should presume that they are doing everything necessary to prepare the 
case for trial, or else we would not have employed them in the first place. 
Well, I have straightened some of them out, because not so long ago I 
dispatched a bulletin addressd to our trial attorneys requesting, if not 
demanding, that they conform to the practice of the eminent insurance 
defense lawyers above referred to, and I can tell you now, thanks to this 
suggestion, I am more closely informed about the perils and opportuni- 
ties for defense in any given case than I ever was before. Without men- 
tioning the name of this firm, which, incidentally, has just about cornered 
the business of representing insurance companies in their territory, I salute 
them with my most sincere compliments. 

I appreciate that it has become the practice among trial attorneys to 
furnish their insurance clients with a review of the case shortly after 
they have been assigned to defend it, and also with a final summary of 
the case prior to trial, but such is not the universal practice as it should be. 











If every file on our cases approaching trial contains the three master 
documents which I have herein discussed, namely: 


1. A Formal Adjuster’s Report in paragraph form 
2. A Trial Attorneys’ Preliminary Synopsis 
3. A Trial Attorneys’ Final Synopsis 


we of our legal department can rest assured the close liaison with our 
trial attorneys, so necessary for fair and economical settlements and for 
successful defense, has been established. 


Settling Cases: In the September issue of “Insurance Law Journal,” 
a prominent trial attorney working predominantly for plaintiffs, criti- 
cized defense attorneys and claim men for being stubborn, for lack of 
ability to early evaluate a case, for failure to assume responsibility and 
for lack of understanding of the psychology involved. He meant that 
insurance companies should settle cases sooner than they do. These accu- 
sations are most unjust and his conclusions ill-founded, in my humble 
opinion. The demands of plaintiffs’ counsel are usually so exorbitant, 
the build-up by both attorneys and physicians is ordinarily so extreme, 
that it is only through extensive use of interrogatories, depositions and 
compulsory physical examinations that the real extent of the injuries 
and disabilities can be established. I would say that some insurance com- 
panies are inclined to settle too soon. These plaintiffs’ lawyers must 
sometimes be cut down to size and this takes time. 


Most of us have been in this business long enough to fully realize 
the hazard of a jury trial. We know that sympathy for the plaintiff is 
a dangerous element. But there are some counterbalancing factors for the 
defendant. 

One of these is the ever-present necessity of proving actionable negli- 
gence against a defendant. This is often overlooked by plaintiffs’ counsel, 
and it is the very first element of the case into which the jury inquires. 

To illustrate: We had a case in Fort Lauderdale recently where our 
assured was following a line of traffic. The traffic was stopped, so our 
assured stopped. When the traffic moved off, the assured moved off with 
the traffic. Suddenly, a young lady stepped off the curb and our assured 
momentarily took his eyes off the road to watch the young lady to be 
sure she did not walk in front of his car. At about the same time, the 
traffic in front of our assured again stopped and while looking at this 
pedestrian our assured ran his car into the one in. front of him causing 
a succession of impacts in which four cars were involved. 

Two very serious lawsuits materialized as a result of this accident 
for whiplash and back injuries. We tried the cases and were successful 
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in winning them upon the defense that no actionable negligence had been 
established. In other words, the jury, when they began their deliberation 
first asked themselves what our assured had done that was wrong. They 
could find nothing and they brought in a verdict for our assured with- 
out going further into the aspects of the case. 


There are many other slips, so far as plaintiffs’ counsel are concerned, 
between the cup and the lip. One of these is the tendency of the plaintiffs 
to magnify and exaggerate their injuries. It has been my experience that 
trial juries, when they get wind of this, will drastically cut down the 
award if they bring in a verdict for the plaintiff at all. 

We recently had a case down in Miami. One of the leading figures 
in NACCA was trying the case for the plaintiff. He turned loose one of 
the most notorious doctors against us, and he “‘really went to town.” 
The demands were $38,000. We offered $10,000. The jury brought in 
a verdict for $3,800. 

Plaintiffs’ attorneys can make other mistakes. Not so long ago one 
of our Georgia attorneys wrote us: 


“The evidence in this case on the part of the plaintiff was about 
what we had anticipated, with the exception of evidence pertaining 
to past recklessness and speeding on the part of the defendant. The 
evidence in this respect was overwhelming against us and we were 
considerably worried that this evidence might possibly have a dev- 
astating effect on the jury. We, of course, tried to point out to the 
jury that this evidence should not be considered by them in their 
determination of the negligence or non-negligence of the defendant 
on the occasion in question, and attempted to point out to them 
that by introducing such evidence plaintiff was only attempting to 
crucify a young boy, and in this we believe that we were success- 
ful, and as a matter of fact, we believe that the plaintiff made a bad 
mistake in introducing this evidence at all. In addition to this, a 
number of plaintiff's witnesses had magnified their stories from what 
they originally told the investigating policemen, and we were suc- 
cessful in showing their previous contradictory statements relative 
to this accident. This we did by using the investigating policemen, 
who incidentally, made us excellent witnesses.”’ 


One of our South Carolina trial attorneys also wrote us in almost 
the same vein: 


“Only considering the uncontradicted evidence, there was ample 
evidence that the defendant was speeding. The impact was so severe 
that it resulted in all three of the occupants of the other car being 
thrown out, and both cars were extensively damaged. Nevertheless, 
it was our feeling that the plaintiff’s witnesses over-exaggerated the 
evidence and contended that the defendant was driving 80 miles 
per hour in a drunken condition and skidded 192 feet prior to the 
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point of impact. We feel that this over-exaggeration was one of the 
reasons that the jury did not give full credit to the testimony pro- 
duced by the plaintiff.’ 


Impeachment: Impeachment is a very potent weapon for the defense. 
In another case at West Palm Beach concerning a right angle intersec- 
tional accident an occupant of plaintiff's vehicle told one of the investi- 
gating officers that plaintiff had not stopped, but only slowed down for 
a stop sign. At the trial, however, she testified that plaintiff had stopped 
for the sign. We placed the officer on the stand. He testified regarding 
his conversation with this witness at the scene of the accident. The jury 
awarded a verdict for the defendant. There was other evidence that plain- 
tiff had obeyed the traffic sign, but the destruction of this one witness’ 
testimony was visited by the jury on the whole of plaintiff's case. I have 
found that this is the way with juries. 


Surveillance: I find it also pays off handsomely to check up on plain- 
tiffs’ post-accident activities, especially in whiplash and back injury cases. 
We had such a case in which a young college student was claiming per- 
manent disability. He said on deposition that he could no longer engage 
in athletics because of his back. We found out, however, that he was a 
cheerleader. Further investigation developed that he was turning hand- 
springs and acting as one of the ground men in human pyramids for the 
entertainment of the fans at football games. He was expected to appear 
at a game on the Saturday before the trial. We were ready. A series of 
moving pictures were taken and flown down for the trial. The jury got 
a tremendous kick out of this display and awarded a verdict for the boy 
in a very moderate amount. 


A Well-Deserved Tribute: I am immensely impressed with the loy- 
alty, enthusiasm, vigor and devotion of our trial attorneys. They are at 
all times mindful of the ethics of their profession. They are thorough 
gentlemen as well as brilliant lawyers, as their letters and courteous con- 
versation over the telephone will attest. In my humble opinion, and 
speaking from experience they are more than a match for plaintiffs’ coun- 
sel. You would think that since they make their reputation as defense 
attorneys and insurance counsel in trial work, they would be inclined to 
want to try most of their cases, but I find this is not true. It is indeed 
surprising to see the lengths they will go and the constant effort they 
will make to get rid of a case by compromise settlement. Of course, this 
is all to the good of our company and proves beyond doubt that they 
are sincerely devoted to our interests. 


Attorneys’ Fees: Our.company employs the best defense counsel avail- 
able and we appreciate that they are entitled to a fair and reasonable fee 
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for their services. Nevertheless, we sometimes do have a friendly argument 
regarding their fees as is witnessed by a letter recently received from an 
outstanding trial lawyer in Tennessee which I surmise you will consider 
a very touching and masterful brief on this subject. 


“It is always difficult to recapture in a person’s mind the time spent 
on six lawsuits after the cases are over, the shouting dies down and 
they are set at rest. We can see where it would be difficult for you. 
It is like trying to recapture after the lights are out and the people 
have gone home, the time spent by a country boy who had spent 
months grooming his calf for the county fair. The public sees him 
for thirty minutes while he is exhibiting the calf and forgets, but 
the boy who groomed the calf and took care of it knows better 
than anyone else the toil and sweat it took to get the calf in that 
shape. We have found it hard to recapture the time we have spent 
and that is the reason we have adopted the method of keeping up 
with the work done. If you had trod the legal paths we have trod, 
spent the time we have spent, and lived with these cases for over 
a period of nearly a year and one-half, we have no doubt but that 
your general anticipation would be turned into a clear and under- 
standing realization that our fee is reasonable because you would 
be familiar in detail with the work entailed by these cases, rather 
than approaching it in a general way. 


““We want to be fair, We know you want to be fair and not arbi- 
trary. We would rather forego the whole fee than put you in an 
embarrassing position as between the company and us. We do not 
believe we have, and, certainly, we hope we have not done so. As 
the writer gets older, he realizes more and more that money is nothing 
more than a medium of exchange and not an end within itself, but 
that friends are some of the treasures of life to not be lightly cast 
aside; that all of us can, at times, be a little right or a little wrong; 
and, that life and human relations are not determined by an exact 
science but by the spirit manifested in the game. We want you 
people to be satisfied. If, in view of our explanation as to the 
method we used in making our charge, you are still of the opinion 
that our fee for these six cases should be reduced, we leave it to 
your good judgment to use whatever basis you deem proper to 
arrive at a reasonable fee and send us a draft for that amount.” 


I am now happy to conclude this article upon this tone of humor 


and pathos. I must add, however, that our draft in payment of this par- 
ticular bill was dispatched by next mail following the receipt of this 


letter! 


¢ 
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Physical Examinations 


By PATRICK MAGARICK* 


W HEN A PLAINTIFF’S ATTORNEY does not 

voluntarily permit an insurance company to obtain a physical examina- 
tion of his client, the adjuster handling the case justifiably feels aggrieved 
and incensed. 
- When, however, that same adjuster is permitted the opportunity to 
make an examination, what does he do with his opportunity? Does he 
not often completely disregard all fundamental principles by calling the 
first doctor that comes to mind, assigning the case to him over the tele- 
phone without giving him any details or background information, and 
then forgetting the matter until after the examination is made? 

Let us never forget that a physical examination can be a two-edged 
sword. Made by the wrong doctor, at the wrong time, or without suf- 
ficient preparation, a physical examination can do you more harm than 
good. While we have every right to believe that we are at least morally, 
if not always legally entitled to at least one physical examination, I be- 
lieve that we would be hard put to justify a demand for more than one, 
except in the very unusual long drawn out and involved cases. 

Properly used, the physical examination can of course be an extremely 
potent weapon. How then are we to use it so that it will be most effective? 

First of all, do not get into the habit of indiscriminately assigning 
physical examinations as a matteer of routine. In many instances, such 
an examination is not necessary at all. It is today a costly procedure, and 
if done properly, even more costly. 

In many instances the attending physician is an honorable and cap- 
able doctor whose reputation can easily be ascertained by a little effort 
if you are not already familiar with it. Where the injury is of a routine 
nature and you have no reason to suspect exaggeration or fraud, a physi- 
cal examination of your own is often completely unnecessary. I am of 
course referring to those cases where the injury is open and obvious and 
where you yourself are convinced that the disability is honest., Why then 
go to the expense of obtaining a physical examination to corroborate 
what you already know to be a fact, and especially so if you intend to 
dispose of the case within the near future. 


* Secretary and General Claims Manager, Pacific National Insurance Group, San 
Francisco, California. 
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Let us assume, however, that you have a case of questionable liability, 
where the injury is severe, or where you suspect fraud or exaggeration. 

You have, therefore, justifiably concluded that you should have a 
physical examination. What steps must you take in order to be sure that 
you will get the most value out of that examination? 

First of all lay your groundwork. If possible see the claimant per- 
sonally. If the claimant is represented by an attorney, get the attorney’s 
permission to see the claimant. Observe the patient carefully and try to 
form some opinion as to whether the complaints are real or feigned, 
whether the injury appears obvious and serious. I am not implying that 
you are to usurp the position of the doctor in any way, shape or form. 
I do mean that your own observations will help you decide who should 
make the examination and when. 

Assuming that you are interviewing a claimant who is not repre- 
sented by counsel, obtain from the claimant as complete a background 
medical history as you can. What are the patient’s complaints? What 
symptoms does he have? What medical treatment is he receiving? Is he 
alleging an aggravation and if so would this be affected by previous 
medical history? If necessary, delve into the family background on such 
matters as epilepsy, heart conditions, tuberculosis or other matters that 
might indicate a weakness. 

Determine the patient’s own medical history. If you believe it has 
any bearing on the matter, find out what his hobbies are in addition to 
his occupation. It might be pertinent to find out what the claimant's 
general living habits are; for instance, the amount of rest he ordinarily 
obtains, his consumption of alcohol and tobacco, his eating and medica- 
tion habits, and so forth. It might be pertinent to know whether the 
claimant underwent any recent decided weight changes. Your own obser- 
vation on obesity can be a decided factor. 

It would certainly be important to know whether he had had any 
previous serious operations, diseases or symptoms. In this day of emo- 
tional stress, the psychic factors might be extremely important. 

Having obtained all of the information which you could personally 
get, and having observed the patient yourself, it then behooves you to 
obtain as much medical information as you can from the claimant’s own 
attending physician. Naturally, wherever possible, obtain permission from 
the claimant to get the medical report and then proceed to get it. 

Remember that doctors are extremely busy people and that a form 
sent to a doctor will probably receive cursory treatment. Where there is 
any question concerning whether or not the doctor will give the medical 
information, and where the nature of the accident warrants the time 
spent, I have always found it pays off.to sit in a doctor's office at visiting 
time until he has taken care of all of his patients, and then politely ask- 
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ing him for a few minutes of his time to talk about the case. In most 
instances the doctor will feel a certain obligation at least to talk to you 
about the case. The important thing is to make supplementary notes of 
your own in addition to the written report which the doctor may give 
you. 

In some instances you will find that several doctors have treated the 
claimant. This may be due to the fact that a general practitioner has re- 
ferred the case to a specialist, or it may be that the claimant did not hear 
what he wanted to hear from the first doctor and so went shopping else- 
where. If you find this to be the case, it is of course of utmost importance 
to interview all of the attending doctors and particularly the ones in pre- 
vious attendance. 

When you have obtained as much information as you can from the 
attending physicians, get a copy of the hospital records if any. Once 
again, the easiest way out (that of writing for a hospital record) will 
give you the poorest results. There are of course some hospitals that do 
not permit you to see their records. In such a case an attempt should be 
made to have some attending physician abstract from them for you where 
the case warrants it. Valuable information is occasionally obtained from 
nurses notes or other comments on the hospital record that are not usually 
abstracted by the hospital clerk. 

You have now obtained as much of the background medical infor- 
mation as is available to you and your next point of consideration is 
timing. In other words, when should you have your physical examina- 
tion made? 

The two types of cases which are at opposite ends of the poles are 
of course easy to determine. On the one hand if you have a case where 
you suspect fraud and where the objective symptoms are few or entirely 
missing, the sooner you get your physical examination the better. On the 
other hand, where the injury is so obvious as to include broken bones 
and where no fraud is suspected, it is just as obvious that you want to 
wait as long as possible for the greatest amount of healing to take place 
before ordering your physical examination. 

The situations in between are sometimes tricky. Injury may appear 
obvious but you may suspect fraud, previous deformity or casts and 
appliances where none are actually needed. There can be no hard and fast 
rule to govern all situations. We must assume that the adjuster handling 
the case has judgment enough to make a proper evaluation and, if not, 
that his supervisor will help him. 

Once your examination has been made, you are of course in a very 
poor position to subsequently ask for another one, unless you have pre- 
arranged this with the attorney or the claimant. So make your examina- 
tion count. 
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Finally, the third factor to be seriously considered in a proper physical 
examination is the doctor who is to make the examination for you. You 
will of course have to determine whether you will want to have a gen- 
eral practitioner or a specialist. “That will depend on the nature of the 
injury. Once that is determined, you will then have to decide whether 
you are primarily interested in obtaining the best medical information, 
or whether you want a man who will make the best impression on the 
witness stand. This decision will depend upon what you have to contend 
with in the opposition. At times, care has to be taken to use a man who 
is not too well known in court or to the opposition attorney. It is always 
important that the reputation of the man you chose be of the highest 
caliber. 

Where new X-rays will serve a definite purpose, the expenditure is 
warranted. Ordinarily, however, your own examining physician should 
examine the X-rays previously taken, before he makes his examination 
to determine whether he needs new ones of his own. Very often the pre- 
vious X-rays will serve the purpose very well. The expense of taking 
X-rays these days is considerable. 

Remember also that the examining physician may have to testify at 
trial and that some specialists rate their services quite highly. Have an 
understanding with your doctor concerning his charges before you engage 
him. It can avoid embarrassment later on. 











What the Trial Lawyer Expects 
of the Adjuster 


By AUSTIN J. DOYLE* 


= ME QUALIFY MYSELF by saying that in the 
beginning the writer made that mistake typical of many young lawyers 
and law students: namely, thinking that cases were won by legal research. 
However, the not-too-gentle hand of experience has taught me, as it has 
many others, that it is the facts which make a case and not the books. 
Many times plaintiffs, clients and subrogating insureds will question why 
their cases are not so good, and we lawyers then have to tell them that 
we did not make the facts, that they made them before they ever came 
to see us, and we are stuck with the facts as they happened, usually sev- 
eral months before the case gets to our office, and now the versions of 
the witnesses have been dulled by time and distorted by repetitious tell- 
ing from a biased viewpoint. Hence, I trust you will receive these remarks 
as an effort to emphasize the importance of your job as adjuster. Defense 
counsel’s efforts are limited by the job you do immediately after the 
accident occurs. 

Usually, adjusters will bring a file to the trial attorneey and request 
an immediate opinion. Unless your file is complete, we can only give you 
a contingent opinion based on such facts as your file contains. We can 
tell you the possibilities depending on the evidence to be uncovered by 
your further investigation, and we can probably indicate to you what 
we hope that investigation will disclose. But a complete investigation 
and a summary of the facts are what we need—oftentimes even to plead. 

There are some exceptions, such as the recent case I defended by 
way of a fire loss at the Buck’s Auto Service resulting from a delivery 
made by an independent trucker on behalf of the insured gasoline dis- 
tributor, Southwestern Petroleum Corporation. In that case, many pre- 
trial discovery depositions were necessary before either side could intelli- 
gently plead. However, cases such as that where all parties appear to be 
covering or protecting their evidence are a rarity. 


* Attorney, Kalamazoo, Michigan. Paper presented before a training class for a 
group of insurance adjusters. 
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A company, in referring cases, should send a detailed cover letter 
which, together with the investigative report, gives a trial lawyer the 
comprehensive analysis by the carrier of the entire matter which the at- 
torney should have. Trial counsel should be given a comprehensive re- 
port, outlining (1) the coverage (not so much the amount but certainly 
the date and expiration of the policy and special policy conditions and 
exceptions; (2) the date, time, place and description of the accident; 
(3) the name of the claimant or plaintiff, as well as his age, occupation 
and known special damages; (4) the name of the attending physician; 
(5) the nature and extent of the injuries; (6) hospital and medical ex- 
penses to date; (7) the name of the examining physician, if any; (8) 
the name of the plaintiff’s attorney, unless the matter is already in suit, 
in which event the name would be disclosed by the pleadings: (9) a 
summary of all negotiations which have occurred up to the time of 
referral, including plaintiff's lowest demands; (10) the referring super- 
visor’s opinion of the facts; (11) inquest report or copy of criminal 
examination transcript; and (12) a copy of the police report. 

In this letter or in the accompanying investigative report should nat- 
urally be included a resume of the investigation made by the investigat- 
ing adjuster and a list of the.names, addresses and phone numbers of all 
witnesses for both parties, as well as a list of all statements taken from 
witnesses and enclosed. 

If this comprehensive cover letter is at the top of the file, it helps the 
trial attorney fit the pieces of the jigsaw investigation together and makes 
it obvious to him what pieces, if any, are missing, in order to create the 
complete picture desired for court presentation and a sound opinion. 

The trial lawyer's first duty after preparing and filing his appear- 
ance will be to give the company an analysis of the file, together with 
suggestions for further investigation. 

As one who has done his share of leg-work as an adjuster over many 
years prior to specializing in trial work, (and I might add that I still 
do considerable adjusting and investigating in personal injury matters), 
I would like to assure you men, who are already overworked and have 
supervisors hounding you for completion of pending investigations, that 
the trial lawyer is not trying to increase your burden when he requests 
further investigation He is only trying to button-up the fine work you 
have already done and to insure that the many tedious hours repre- 
sented by your investigative file will not go for naught. 

In order that you might have an idea of what one trial lawyer con- 
siders should constitute a proper personal injury investigation, let me 
discuss with you the following points this one looks for in a new file: 
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COVERAGE 


Where coverage questions have already arisen, or it is felt they may 
arise, please discuss them thoroughly, and include with the file a speci- 
men policy. This is a day of experimentation by many companies who 
are attempting to consolidate and put many types of coverage in capsule 
or package form. As a result, the supreme courts of all the states will be 
busy for many years to come. 

Accordingly, when I say that your coverage question should be out- 
lined and indicated, I mean that you should already have discussed these 
coverage problems with your supervisor and have an outline of the points 
proposed to be covered. 

Do not be afraid to use a written list—it will not make you look 
any more uninformed than the lawyer, whom you are confronting with 
a complicated problem. In fact, it will help him who knows nothing 
about the file to review the matter from your viewpoint. Remember 
that you are in contact with many more coverage problems day in and 
day out than he is. Over 90% of the cases he is handling do not have 
any coverage questions. 

In regard to coverage, it is suggested that, where you anticipate a 
policy defense, you discuss the matter informally with the insured and 
preferably outside the presence of the agent, without taking any state- 
ment. When you know the insured’s position, then discuss your cover- 
age points with your trial counsel. He may have many helpful sugges- 
tions as to what statement you take from the insured should include. 
Do not discuss with the insured your non-waiver, reservation of rights, 
or other steps, until after you have his statement. By all means, if a 
coverage question is involved, take a separate statement from the insured 
on the facts of the accident. 


TAKING A STATEMENT 


You will notice that I did not say “‘signed’’ statements. If you have 
enough in a statement, the average trial lawyer does not care whether or 
not you have a signature on it. 

Rather than telling you the obvious things that most of you know 
should be in a statement, I would prefer to call your attention to a few 
of the things which an overworked adjuster occasionally leaves out— 
although most often these things are contained in his investigative report. 
Remember, it is only the statement and not the investigative report that 
can be used in evidence. 

Here are a few of those items: 

1. Personal data other than his name, age and address, such as num- 
ber of children, place of employment, name of person who will always 
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know where to reach him (this item alone would not be in a statement 
unless it was voluntary and it always helps both you and the trial coun- 
sel to locate the witness if he has moved while suit is pending), his mis- 
sion, his expenses, and the number of times he had been to his doctor, 
as well as the date he returned to work. Detail not only the names and 
addresses but also the seating of passengers, a list of his prior accidents 
or injuries, and whether or not he had recovered from them, and—very 
important—the statements made to him by the other driver (eliminat- 
ing any reference to insurance, of course). 

If the facts as the statement-giver lists them are unfavorable, include 
them in the statement, as you will save yourself considerable work by 
way of a future trial even though you do deprive counsel of earning 
his fee: Don’t worry about trial counsel—they always want winning 
records, which include winning for you, much more than they would 
want to be misled—even though unintentionally. 

If all of the foregoing are in the statement, it will be obvious to the 
court or any jury that the statement was voluntarily given and, when 
your trial counsel has the witness admit that all those things were true, 
he will be more readily able to convince the court or jury that contested 
parts of the statement are also true and were voluntarily given—whether 
the statement is signed or not. 

Some of the things which should not be in a statement would be: 
his company name or yours, and conclusions rather than facts, except 
where you are using adjectives. 

In that regard, do not use the words “‘slow’’ or “‘fast’’, if he refuses 
to give you the approximate speed, but use the words “‘creeping’”’ or 
““‘racing’ as they will have a much better impact on a jury. 

Most states have now passed statutes penalizing the slow motorist 
as much as the speeder. 

Do not try to write a statement in fancy or legalistic language with 
the thought of impressing the boss with your knowledge. I have torn 
such statements apart in court and have had similar statements nullified 
by opposing counsel. Use any colloquialisms or quaint expressions— 
even “‘dese,’”’ “‘dose’”” and ‘‘don’t.’’ Avoid technical words, as I have occa- 
sionally seen the effect of an otherwise good statement watered down 
because of one or two technical words which the witness could not define. 

It is never a good idea to dash into a witness’ home and start writ- 
ing immediately, as it tends to make him apprehensive. Pass the time of 
day and show genuine concern, before having a fairly complete discussion 
of the facts. Then write your statement and you will be able to make it 
much more coherent and comprehensive. 

Never erase. Scratch out any mistakes and have the witness initial 
the correction. If he is a cagey witness who does not want to sign and 
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you made an obvious mistake in the statement so as to obtain his initials, 
but he still hesitates to put even his initials at the correction, try to have 
him just write the letters ““O.K.’’ on the margin opposite the correction 
and also at the end where his signature would normally go. 

In that regard, it should not be necessary to remind you that you 
should leave margins and, if at all possible, do not complete a page with 
the end of a sentence. Try to run the last sentence on a page over onto 
the second page, so as to eliminate any subsequent claim in court that a 
page has been omitted. 

You are much more likely to get a signature on any statement if you 
make a habit of referring to the statement as a report. Radio and TV 
are educating the public against the careless use of signatures and, hence, 
such devices as making obvious mistakes for the purpose of having a 
witness cross them out and correct them in his own handwriting become 
more important. 

Where a husband and wife, or relatives, or even friends happen to 
be witnesses and the statement of one is taken in the presence of the other, 
never write a short corroborating statement at the end of or on the same 
page as any part of the statement taken from the first witness. It will 
nullify the statement in the courtroom, because it is obviously not the 
same statement previously signed by the first witness and its condition 
has been changed by the corroborating addendum. 

All of us know that no person sees the same occurrence exactly the 
same as another, and if you cannot obtain a separate statement from an- 
other witness who was present during the taking of the first statement, 
then be sure that any corroborating statement is taken on a separate 
sheet of paper. 

In connection with such statements—and in fact, any statement— 
it is advisable to have the witness’ husband, wife or friend who happens 
to be present sign the statement as a witness and also initial the preceding 
pages, if possible. Thereby, your name will not have to appear on the 
statement and be the source of discussion in the courtroom; and the fact 
that a relative or friend has been the witness will corroborate your trial 
counsel’s position that the statement was freely and voluntarily given. 

The advisability of taking negative statements from persons present 
and particularly from persons interviewed during a canvass of the neigh- 
borhood near an accident scene cannot be too highly stressed. I know 
that many times people try to close the door and say “I didn’t see any 
part of it’’ and so on, but if you will just ask permission to write a short 
statement saying that they did not see the accident, on the ground that 
“this will save you from going to court,’”’ you will, 99 times out of 100, 
get a signature and the desired negative statement, which will prevent 
the person from appearing as a surprise witness at a later date. 
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If a witness is somewhat hostile, testy or prejudiced in favor of the 
claimant in a case where the liability is particularly doubtful, your pa- 
tience will be taxed, but we highly urge you to do your best to get the 
statement, signed or unsigned, and in as much detail as possible. If you 
find that the witness is so prejudiced that he is distorting the facts to 
show your insured liable, then encourage him to exaggerate to a point 
where his bias is not only clear but self-contradictory. Be sure that you 
put in as many physical facts as possible to negate his bias. 

I have in mind a case where a driver denied his vehicle was over the 
center line and insisted that he stopped for the approaching traffic prior 
to the impact. He also had a close friend as a witness who saw the acci- 
dent from a considerable distance to the rear and off to the side of the 
claimant vehicle. In that case we were successful in having the witness 
testify that the car was at an angle, facing somewhat crossways of the 
road, and had him testify that he knew the rear wheels were on the road. 
Then, from the other related witness, we were successful in having the 
witness put the angle at 45 degrees and definitely place both rear wheels 
on the pavement. Thus we were able to demonstrate that, at that angle, 
on a 16-foot pavement, it was impossible for the front wheels to have 
been anywhere but over the center line if the rear wheels were on the 
pavement. 

If the claimant’s corroborating witness is unrelated and falls in the 
category of an impartial witness, then you are urged not only to obtain 
his statement but also to go out and verify the statement by your own 
observation from the exact spot where his statement shows he was stand- 
ing or looking. 

I recommend as a must that no statement ever be taken from a claim- 
ant unless the adjuster has first inspected the accident scene. The necessity 
of this is not always paramount where the statement is taken from the 
insured and a supplement statement ironing out any inconsistencies can 
later be obtained from the insured. However, I run into adjusters’ state- 
ments at least once or twice every week, from claimants or so-called im- 
partial witnesses, which appear incomplete after I have had an opportunity 
to inspect the scene. There is always some interesting or focal landmark, 
reference to which can and should be made in every statement in order 
to prevent a claimant from altering the facts. 

If your statement concerns a hauling contract or storage agreement, 
be sure that you have the witness from whom you are taking the state- 
ment tell in detail how the parties construed and applied the agreement. 
This applies as well to oral agreements, and I have particular reference 
to a recent case, where the insured, as an independent petroleum wholesaler, 
delivered, through an independent contractor, gasoline into the storage 
tanks located on the plaintiff’s premises. The insured wholesaler had in- 
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stalled devices on the gasoline pumps whereby the plaintiff could deposit 
tokens purchased from the insured and release gasoline from storage, 100 
gallons at a time. The use of the tanks by the insured wholesaler was 
pursuant to an oral agreement between him and the plaintiff, and it 
became very important, as the discovery depositions progressed, whether 
this use of the tanks by the insured wholesaler was a sale, a bailment, 
or a lease. The legal duties of a bailee, a purchaser and a lessee vary 
widely and, the opportunity to obtain a statement from the plaintiff, 
showing how he treated the storage arrangement, could have been cru- 
cial. It so happens that, in that case, the plaintiff's attorneys had not 
explored this phase of the case and very satisfactory information was ob- 
tained from the plaintiff by way of discovery deposition. 

With reference to children’s statements, by all means keep the lan- 
guage extremely simple, and be sure that during the course of taking the 
statement you continually ask the child if there is anything else he can 
tell you about the accident that you have not already asked him. Also 
ask him what impressed him the most, and you may get a surprising 
answer. 

When a child thinks he is being questioned, the questioner usually 
has to pry out the answers because of children’s natural wariness of 
adults and because of their reluctance to appear to be tattling. However, 
a child will usually get quite expansive if he is talking about something 
that interested him, such as what part of the accident impressed him 
the most. 

A suggested way of making the signing of a statement more simple 
is to hand your witness your pencil or pen at the same time you hand 
him your statement to read over. Normally, when he reaches the last 
line, he will ask you where you want him to sign, and will do it almost 
automatically. 

If a witness is illiterate—and be careful to watch for this—he is 
often too proud to admit that he cannot read or write. When a witness 
tries to waive his right to read over the statement, try to insist on it 
tactfully and, if he still is reluctant, come right out and ask him whether 
or not he can read, but do it in a way where you are not offensive. If 
a witness or claimant proves to be unable to read because of broken 
glasses or illiteracy, it is preferred that you have a relative read it to him 
and, then, before having him sign it, insert a sentence, such as “I have 
had this statement read to me by my wife (or other person, naming 
him or her), and it is true.” Then be sure to have that person witness 
the statement and, if it does not cause too much concern, have the reader 
certify that he or she read it to the witness. 

Concerning stenographic statements, it is my opinion that, if the 
statement is of sufficient importance to warrant the expense of a court 
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reporter, then the statement should be taken by your trial counsel and 
paid for by him, since the case of Mitchell v. Perkins, 334 Mich. 192, 
has held that, where a court reporter is paid by the insurance carrier, 
he is deemed not to be an impartial witness, and he can be required to 
disclose not only who paid him but the name, occupation and employer 
of the investigator who accompanied him to take the statement. Most 
defense attorneys will take such statements at minimum rates as an ac- 
commodation to your company. Many companies are foresighted enough 
to feel that, in serious personal injury cases, statements should be taken 
by trial counsel, on the theory that the lawyer will then have the type 
of statement he wants and the expense of subsequent investigation time 
will be eliminated. 

It goes without saying that a good adjuster never uses company 
forms in taking his statements in serious cases. There is nothing so pre- 
judicial as a form, and no substitute for a good narrative statement. 

So much for statements. 


DIAGRAMS AND PHOTOGRAPHS 


The old-fashioned Brownie does as good a job as the average cam- 
era, and we recommend that you take several shots from all directions, 
using a couple of rolls of film if necessary. I think I got most of the 
pictures of my son when he was a baby by using up the two or three 
exposures remaining on the second roll used to photograph accident 
scenes and automobiles. By all means, label the photographs and save 
the negatives. 

The evidence rules concerning photographs have been simplified in 
Michigan, and almost all photographs are admissible if a witness can 
say that they fairly represent a scene. By all means, take photographs 
of skidmarks and any debris at the scene, but never take such photo- 
graphs without being sure that some landmark is tied in with the skid- 
marks and the debris. Last year we had a case where we had excellent 
pictures of skidmarks, but, since the camera was pointed down toward 
the highway and showed only the skidmarks, the result was that they 
could have been pictures of any skidmarks on any highway anywhere, 
and as a result were useless. 

It is also advisable, in late reports, to take your photographs before 
the weather or the seasons change. 

Take your tape with you. Make measurements and put them on the 
back of the photographs. 

It is recommended that pictures be taken of both cars and from both 
front and rear, not only to tie in the license numbers as a means of iden- 
tification, but also for such evidentiary value as they may have to explain 
the type and direction of impact. 
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Take views from all directions at the scene, not just those favorable 
to your position. The pictures taken from the point of vantage most 
favorable to the claimant prevents the plaintiff from claiming that your 
photographs present only “‘half-truths.’”’ Anyway, trial counsel can se- 
lect the ones he wishes to use and he is also forewarned of the claimant's 
position. If possible, take the photographs from a height, so as to give 
a more complete view of the scene. If you are using a commercial pho- 
tographer and most of your pictures are going to involve a reasonably 
large area, have him use his wide angle lens. You will save money in 
the number of views you will need. 

Nothing coordinates a file full of statements better than a good dia- 
gram, made as soon after the accident as possible. This also applies to 
survey maps of the scene made by local engineers. However, you are 
cautioned against ordering a survey map without consulting your local 
trial lawyer first. And it is recommended that you have the survey map 
made as soon as possible after the accident, not only because traffic lanes 
and parking areas are often changed from season to season, but’ also be- 
cause they may disclose changes made immediately following the accident 
by such municipality or utility as is involved. I have in mind the case 
involving a crossing collision, where new circuit breakers and signal con- 
tacts were installed more than 500 feet from the crossing within a week 
after the accident. Their newness would not have been apparent to the 
surveyor after a few months. 

Take pains with your diagram. It does not have to be drawn to 
scale, although the closer to scale the better portrayal it will give, and 
try to note on the diagram the position of the various witnesses and such 
physical items as telephone poles, mail boxes, street signs, fire hydrants, etc. 


MOVIES 


Do not take your own. Use a good professional who can testify as 
an expert witness. 

By all means, do not tell the plaintiff that you have movies. I am 
reminded of a prominent plaintiff’s attorney who brags about one in- 
stance where the night before a trial the defendants told him about mov- 
ies they had taken of his client while the client was chopping wood, 
climbing a ladder, and playing golf. During his opening statement the 
following morning, the plaintiff’s attorney, after outlining his client’s 
injuries, told the jury that ‘“‘My client has done everything in an effort 
to recover and make himself useful. Why, on one occasion he tried to 
chop wood. Boy, did he suffer for it! On another occasion he tried to 
climb a ladder to repair the house. Boy, did he suffer for weeks after 
that! On another occasion he tried to see if golf would rehabilitate him, 
and, boy, did he suffer for that!’’ On the way back to his seat at the 
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counsel table, at the end of the opening statement, he muttered through 
his teeth to the defense attorney, ““Now use your damn movies!” 


GUEST CASES 


Do not assume that the claimant and his passengers, or even your 
insured and his passengers, were on a social or pleasure trip. If it was 
a business trip for the main advantage of the insured, you may be liable 
upon proof of only simple negligence. If it was a mutual business trip, 
you may not only have a guest case but also a case where an employee 
driver’s negligence can be imputed to the passenger, instead of requiring 
proof of gross negligence as in the ordinary guest case. 

Keep a lookout for car pools, wherein our Supreme Court has been 
requiring only proof of simple negligence. 

You may be able to establish a joint enterprise in the case of teen- 
agers who contribute to the cost of the gasoline and expenses. 

When taking the statement from a passenger in the other car, be 
alert for evidence of prior drinking of the driver. While normally you 
cannot impute the driver’s negligence to his plaintiff passenger, you still 
may be able to show that the passenger assumed the risk of any injuries 
resulting from accepting a ride with a driver whom he knew or should 
have known was under the influence. 

In the case of key witnesses, try to take them to the scene so that 
they may make their own measurements, and have them make their own 
memoranda in their own writing to attach to their statements. With 
such memoranda, they have something concrete with which to tie in 
their version of the facts. 


GENERAL LIABILITY 


You are cautioned never to investigate without having read a copy 
of the lease and having consulted your local counsel regarding the ex- 
istence of local ordinances. I recently saw a stairway case settled at a 
much higher figure because the stairwell had only one railing instead of 
two as required by code. The adjuster erroneously assumed because there 
was a railing that it was a good stairway. It cost him considerably more 
to settle with the claimant’s attorney than it would have cost for a direct 
settlement. 

In order that you can bring in additional coverage to contribute to 
a serious case, it is well to go into the subject of loading and unloading 
in detail. I was recently on a case where a municipally owned vehicle was 
involved in a collision, while the driver was attempting to fix a broken 
water main. He was a foreman and, while his municipally owned vehicle 
was involved in the accident, it also appeared that the municipality was 
negligent for having failed to post flares and lanterns because of the way 
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the main was flooding part of the road surface. This latter liability was 
covered under the municipality’s general liability policy, written in a 
different carrier, and, while the accident resulted primarily from the op- 
eration of its insured vehicle, substantial contribution was successfully 
obtained from the liability carrier whose policy excluded the defense of 
immunity by way of governmental function. 


DAMAGES TO PERSONAL PROPERTY OR BUILDINGS 


Be sure to make a complete investigation regarding the date of erec- 
tion or acquisition, and the price. Try to include a copy of the claimant’s 
income tax statement and see how much of the original cost has been 
depreciated. While replacement value is a fine way to measure damages, 
many well-maintained farm buildings are so old that undoubtedly they 
have been fully depreciated. 

I have in mind an instance where a 12-year old boy lit matches in 
a neighbor’s barn while looking for his dog which had gone there to 
have a litter of pups, and he brought about total loss to the building. 
The barn had been constructed in the 1880’s but had been excellently 
maintained. Demands at a pre-trial conference for the production of in- 
come tax returns showing how the plaintiff, a recent purchaser, had 
been depreciating it in the 2 or 3 years prior to the fire were very helpful 
in reducing the plaintiff’s demands from replacement value to an equit- 
able settlement figure. 


WORKMEN’S COMPENSATION 


Keep in mind that many compensation claimants are having either 
recurrent injuries or aggravation of injuries received in other employ- 
ment and covered by other carriers. Look to the possibility of having 
your claimant’s statement include the fact that he has recovered from 
his recent injury in your case and that only the backache or other injury 
he “‘has always had’’ remains. 

If it is a no-report case, get a claim history in detail and, by all means, 
if it is an unwitnessed accident, get the facts in detail, as the Index Bureau 
can be very helpful in uncovering frauds who use the same modis operandi 
in collection of old injuries—particularly hernias. 

Be alert for third party subrogation possibilities. Your company will 
be in the driver’s seat under the Michigan statutes, since it will be en- 
titled to reimbursement in full off the top of any settlement of judgment, 
as long as you have notified the third party’s carrier. 


EXAMINING DOCTORS 


When transferred to a new area, or if you are new in the adjusting 
field, it is best to consult your local trial counsel regarding the abilities 
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and reputations of local doctors. Some doctors write excellent reports, 
because they know the company wants them that way, but back down 
on the witness stand. Others write good reports but deny disability in 
otherwise meritorious cases, because they know the company hopes they 
will have such an opinion, but, after they have done so several times, 
the workmen’s compensation referees and judges get to know them and 
their opinions are practically ignored, in favor of the opinions of not 
only more reputable practitioners but sometimes even untested newcomers. 


YOUR LOCAL COUNSEL 


As I said before, do not gripe that he is making work for you. He 
does not mean to, and many times he can pull an otherwise tough chest- 
nut out of the fire for you. 

Recently I had occasion to be given a file where a non-resident driver, 
who had rented an automobile from a nationwide service, backed into 
a private parking lot employee, seriously aggravating an old osteomye- 
litis. —The case was quickly in the hands of an attorney who was de- 
manding telephone figures from the rented agency’s carrier as owner of 
the automobile. His demands were quickly brought into line when it 
was pointed out to him that there was no common law liability on the 
part of the owner of the automobile arising solely out of ownership and 
that the Michigan Motor Vehicle statutes fixing liability on owners did 
not apply to accidents on private property. The resulting realization 
that he would have to start and try his case in the state of our driver’s 
residence 1000 miles away quickly brought him in line. 

Your attorney’s living is derived from service, as is yours, and par- 
ticularly where he has had experience doing your work, he understands 
and sympathizes with your problems. When you give him the file, give 
him the full benefit of previous negotiations and settlement authoriza- 
tion. Do not try to settle with him. If you do not trust him, get another 
local trial counsel whom you can trust. Usually, he will try to make a 
good showing with you by saving you as much under your reserve as 
possible. He is proud to represent you and will usually go sled length 
to prove it. 
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New Concepts in Discovery Procedures 


By MATTHEW J. O’BRIEN* 


tue PURPOSE of pre-trial discovery procedures, as 
stated by most legal writers, is upon three general grounds: first, to nar- 
row the issues at the trial; second, to obtain admissible and relevant 
evidence for use on the trial; and third, to obtain through discovery 
tangible evidence, documents, names of witnesses, and so forth, which 
would lead to admissible evidence on the trial of the cause. 

While the laws of the various states prescribe diverse methods of 
discovery, it is generally accepted that the Federal Rules of Civil Pro- 
cedure as adopted in 1938 contain the most liberal discovery procedures. 

Since most state discovery procedures are either adopted directly from 
the Federal Rules, or from the substance of their provisions, I shall dis- 
cuss the changing concepts of discovery from the standpoint of the 
methods allowable under the Federal Rules of Civil Procedure, and the 
construction of similar rules as interpreted by the State Courts. 

The Federal Rules (Rules 26-37, both inclusive) prescribe four gen- 
eral methods of discovery procedure which are as follows: first, by 
written interrogatories; second, by examination, copying or photograph- 
ing of documentary or tangible evidence in the possession of the adver- 
sary; third, by oral depositions of witnesses or adverse parties; and 
fourth, by physical or mental examinations. 

Of course, the land-mark discovery case is Hickman v. Taylor, 329 
U. S. 495, which purports to prescribe the allowable limits of discovery 
procedures. However, since this opinion of the Supreme Court, a contro- 
versy has raged as to the meaning of certain phrases used by that court 
in defining permissible discovery. This was a case in which the attorney 
for plaintiffs sought by interrogatories to discover the extent and the 
nature of the investigation made by defendant’s attorneys following the 
sinking of a tugboat. While the Supreme Court expressly refused to com- 
pel the defendant’s attorney to reveal the contents of his file, the Court 
did lay down certain fundamental basic conceptions of permissible dis- 
covery, saying in substance that the discovery rules were ‘‘to be accorded 
a liberal treatment.’’ It also said that no longer could the attorneys hide 
behind the “‘time honored cry of ‘fishing expedition’ ” to preclude a party 
from inquiring into the facts underlying his opponent’s case. The Supreme 
Court there pointed out that knowledge of all the relevant facts gathered 


* Member of O’Brien, Hanrahan and Wolfe, Chicago, Illinois. 
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by both parties was essential to the conduct of proper litigation. It said 
“to that end, either party may compel the other to disgorge, whatever 
facts he has in his possession.” 

It is apparent from an examination of state discovery statutes and 
the rules adopted pursuant thereto, where less liberal provisions have 
been adopted by the states, that even such states are taking a liberal view 
of allowable discovery procedures. It is also apparent from an examina- 
tion of the state cases, construing state discovery statutes, that the courts 
of such states are taking the view that nearly all evidence in the pos- 
session of the adversary must be revealed through one of the discovery 
procedures outlined above. 

Rule 26 of the Federal Rules allows discovery if the testimony sought 
“appears reasonably calculated to lead to the discovery of admissible 
evidence.” 

The extent to which the provisions of this rule and other rules of a 
similar nature, circumscribe allowable discovery procedure is one of the 
most controverted and discussed questions in the field of discovery law. 


REVELATION OF INSURANCE BY DISCOVERY 


Probably one of the most troublesome of the current discovery prob- 
lems, is the question of whether the insured defendant can be compelled 
to disclose the limits of liability coverage. 

Recently the Minnesota Supreme Court,’ under its rules of Civil Pro- 
cedure (which were similar to the Federal Rules) refused to require the 
production of the insurance policy. It seems to me that the court there 
logically reasoned that if the amount of insurance was discoverable, there 
appeared to be no good reason why the court could not require the de- 
fendant to disclose his financial status as well. The Minnesota case and 
its theories have been discussed in a number of excellent law reviews ? by 
the Universities of Arkansas, Minnesota, Nebraska, Stanford, and Texas. 

The State of Kentucky,* however, took the contrary view, and or- 
dered the production of defendant’s policy, taking the view the inquiry 
was relevant. There is an A.L.R. annotation to the Kentucky case, 
which discusses the views of the various states on this question. The 
California court * takes the same view. 

The Federal courts, however, in construing Rules 26 to 37 in the 
light of the Hickman case * are not in agreement. The District Courts of 


1 Jeppsen v. Swanson, 243 Minn. 547, 68 N.W. 2d 649 (1955). 

2? Ark. L.R., 9, p. 456—Fail 1955; Minn. L.R., 40, p. 183—Jan. 1956; Tex. 
L.R., 34, p. 129—Nov. 1955; Nebr. L.R., 32, p. 106—1953; Stanford L.R.S., p. 322 
—1952. 

® Maddox v. Grauman, 265 S.W. 2d 939, 41 A.L.R. 2d 964 (Ky. 1954). 

* Superior Ins. Co. v. Superior Ct., 37 Cal. 2d 749, 235 P. 2d 833 (1951). 

5 Hickman v. Taylor, 329 U.S. 495, 91°L. Ed. 451 (1947). 
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Tennessee are divided on this question. The District Court of Pennsyl- 
vania‘’ refused to allow such inspection, following the reasoning of one 
of the Tennessee cases ® holding that Federal discovery provisions were 
for the purpose of: 
(A) Procuring evidence for use on trial. 
(B) Or, securing information which would lead to evidence on 
the trial. 


Hence, this court held, the amount of liability insurance carried by 
the defendant was not relevant information securable by discovery. 

However, one New York District Court,® following one of the Ten- 
nessee courts,’° held this information was subject to discovery. Texas 
courts,’ however, apparently take the view that the amount of liability 
insurance is not relevant; but Kentucky? has held this information rele- 
vant, saying the insurance company is “one of the real parties’’. 

This subject was recently considered by the Illinois Supreme Court** 
which held that a defendant could by discovery be compelled to answer 
interrogatories revealing the name of his liability insurer and the policy 
limits. The Rules of Court provide that a party may be examined re- 
garding any matter “relating to the merits of the litigation’. The court 
held that the existence and amount of defendant’s insurance may be 
deemed to be related to the merits of the litigation, as provided in the 
Rules. The following quotation from the Illinois decision is of interest, 
showing the social significance placed on insurance by the court: 

“Tt is not inconceivable that a plaintiff with serious injuries 
would settle a substantial judgment against a defendant of modest 
means for a fractional sum, simply because he had no knowledge 
of additional rights against the insurer. Thus, to deprive an injured 
party from learning of his rights against any insurer, would, in 
effect, nullify the benevolent purpose of such statutes and permit 
insurance companies to avoid their statutory obligation. *** 

‘The presence or absence of liability insurance is frequently the 
controlling factor in determining the manner in which a case is 
prepared for trial.’’ (p. 238) 


It appears from the present state of the law on this question, that 
the courts are divided on the question of whether such inquiries are 


* For production, Brackett V. Woodall Food Products, 12 F.R.D .4 (E.D.S.D. Tenn. 
1951); Against Production, McNelley v. Perry, 18 F.R.D. 360 (E.D.N.D. Tenn. 1955). 

* McClure v. Bolger, (Penn.) 105 F. Supp. 612 (E.D..Mich. S.D. 1952). 

® McNelley v. Perry, supra, note 6. 

* Orgill v. McCurdy, 8 F.R.D. 585 (S.D.N.Y. 1948). 

* Brackett v. Woodall Food Products, supra, note 6. 

™ Rojas v. Vaocolo, 142 Tex. 152, 177 S.W. 2d 962 (1944). 

*® Maddox v. Grauman, 265 S.W. 2d 939, 41 A.L.R. 2d 964 (Ky. 1954). 

% People ex rel. Terry v. Fisher, Judge of the Circuit Court of Cook County, 12 IIl. 
2d 231 (Sept. 20, 1957); Rehearing denied, November 20, 1957. 
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relevant. Thus, the answer to this question must be found in your state 
statutes, and the decision of your courts construing such statutes. 


PRODUCTION OF STATEMENTS 


Another question which has recently come to the front as a major 
discovery problem is the compulsory production of statements secured 
either before or after the commencement of the litigation. 

I will first consider statements taken by an investigator, or claim 
agent from his adversary, before suit——such as a statement taken of 
plaintiff by defendant’s representatives. 

Illinois has held that such statements are not subject to discovery, 
holding in substance that statements of the parties need not be produced 
where the only purpose for production is for impeachment.'* The Illinois 
statute, however, exempts from discovery “documents obtained in prep- 
aration for trial.” 

Certain other states including Ohio, Missouri and Kentucky,?* be- 
cause of their statutes or rules pertaining to discovery, have taken the 
same view as the Illinois courts, and have held statements of the above 
character immune from discovery. 

Generally speaking, however, the courts have taken the view that 
such statements may be ordered produced for inspection’*® upon an ade- 
quate showing to the court of the necessity for their production. 

You will recall that Federal Rule 34 requires a “showing of good 
cause” to the court, as a prerequisite for the entry of an order requiring 
the production of such documents for inspection. 

The courts in interpreting Hickman V. Taylor’ are in disagreement 
as to what constitutes a “‘showing of good cause.”’ 

The Court of Appeals in a recent case decided in 195418 from the 
Seventh Circuit contains an excellent discussion on what constitutes 
“‘good cause’ for the entry of an order requiring production of state- 
ments. In that case plaintiff attempted to procure statements taken by 
the railroad claim agents. In support of his motion, plaintiff filed an 
affidavit stating that the “statement contained material and important 
information and was contradictory to the testimony previously given.” 
The District Court entered an order requiring production, but the Court 
"Chapman v. Gulf, M. & O. Ry. Co., 337 Ill. App. 611, 86 N.E. 2d 552,557 
(1949); Brignall v. Merkle, 306 Ill. App. 137, 28 N.E. 2d 552, 557 (1940): 
Hayes v. C.T.A., 340 Ill. App. 375, 92 N.E. 2d 174 (1950); People v. White, 8 Iil. 
App. 2d 428, 131 N.E. 2d 803 (1956). 


% See In Re Tichy, 161 Ohio St., 104, 118 N.E. 2d 128 (1954). 

%® Robertson v. Commonwealth, 181 Va. 520, 25 S.E. 2d 352, 146 A.L.R. 966 
(1943). 

 Colpak v. Hetterick, 40 F.Supp. 350 (E.D.N.Y. 1941); Brookshire v. Penn. Ry. 
Co., 14 F.R.D. 154 (N.D.E.D. Ohio 1953). 

4 Hauger v. C.R. I. & P. Ry. Co., 216 F. 501 (C.A. 7th 1954). 
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of Appeals reversed. That court held that since the “‘courts have tradi- 
tionally left a lawyer to his own industry aided by the use of inter- 
rogatories and subpoenas,”’ that the District Courts are “not justified in 
ordering a litigant to permit his adversary to inspect witness statements, 
which he has procured in preparing for trial, upon the adversary’s mere 
surmise or suspicion that he might find impeaching material in the state- 
ments.” 

There are also authorities holding that statements of witnesses, when 
delivered by the insurer, to its attorney, become privileged communica- 
tions between attorney and client, and as such, are immune from dis- 
covery.*® 


DIVULGENCE OF NAMES OF WITNESSES 


Another fruitful source of controversy, is the extent to which the 
parties may be required to divulge the names of witnesses. 

The Illinois Supreme Court ®° has recently held interrogatories are 
proper which require an adversary to divulge the names of persons who 
are ‘‘occurrence’’ witnesses, or who observed plaintiff’s condition follow- 
ing the accident. So controversial is this question, that it is again before 
our Supreme Court for further consideration. 

The Federal Courts have held under their rules that the names of 
witnesses can be obtained by proper interrogatories.” 

However, the courts seem to be in agreement that interrogatories 
seeking the names of witnesses to be used by a party at the trial, are ob- 
jectionable *? as requiring such party to commit themselves in advance to 
use certain designated witnesses at the trial. 

The State Courts, where the question has been considered, have up- 
held the right of discovery in this regard. There is also a recent A.L.R. 
annotation ** containing a discussion of Federal and State Cases covering 
this question. The courts of Missouri** have apparently taken the view 
that the names of witnesses cannot be obtained by discovery unless the 
names of such witnesses were procured by an eye witness to the accident. 

In our own experience, we have found this rule often provides a 
valuable remedy for the insurance carrier to discover tangible evidence, 
or the names of favorable witnesses, not in our files. 

Whether we like the rule and its interpretation, we must accept it 


In Re Kleman, 132 Oh. St. 187, 5 N.E. 2d 492 (1936). 

* Krupp v. C. T. A., 8 Til. 2d 37, 132 N.E. 2d 532 (1956): Hraby v. C. T. A., 
11 EL. 26255: C2957). 

= Kingsway Press v. Farrell, 30 F. Supp. 775 (S.D.N.Y. 1939); Ryan v. Lehigh 
Valley Ry Co., 5 F.R.D. 399 (S.D.N.Y. 1946); Wolfe v. Dickinson, 16 F.R.D. 250 
(E.D.Pa. 1952); Greyhound Corp. v. Lauritzen, 182 F. 2d 540 (C.A. 6th 1950). 

2 See, Cogdill v. T.V.A., 7 F.R.D. 411 (E.D.N.D. Tenn. 1947). 

% Reynolds v. Boston & Main Tr. Co., 98 N.H. 251,98A 2d 157, 37 A.L.R. 2d 
1149 (1953). 

* State v. Buzard, 354 Mo. 719, 190 S.W. 907 (1945). 
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as a milestone in the changing legal procedures, and learn to take advan- 
tage of its provisions. 


INCOME TAX RETURNS 


In cases where great loss of earnings is claimed, an inspection of 
plaintiff’s income tax returns will often deflate the demands of plaintiff’s 
attorney. 

The Federal Rule 34, relating to the production of documents, as 
construed by most Federal Courts, generally requires the production of 
copies of income tax records ** where the claimant has retained copies of 
such returns. Although some Federal Courts take the view such returns 
are confidential and not subject to inspection between private litigants.*® 

In those cases, however, where the taxpayer has not retained copies 
of his return, it has been held by some Federal Courts that the litigant 
may be required to procure copies of such returns from the Government.”’ 

Our State Courts, under appropriate discovery procedure, have fol- 
lowed the Federal Rule, and required production of income tax returns 
filed by plaintiffs. We have found in most cases where such orders were 
entered, calling for the production of copies of such returns, plaintiff's 
demands for reimbursement for lost time were substantially decreased. 


MEDICAL EXAMINATIONS 


Another field of discovery, which I think is being overlooked by 
defendants, is medical or mental examinations made pursuant to order 
of court. 

The Illinois Supreme Court ** recently held, in overruling its prior 
decision, that the plaintiff complaining of personal injuries of a serious 
or permanent nature could be compelled to submit to a medical examina- 
tion, under court order, by a physician designated by defendant. 

There is nothing radical in that interpretation of the powers of the 
trial court, for this has long been the rule in at least forty states, England 
and Canada. Such examinations have been expressly authorized by 
Federal Rule 35. 

In procuring medical or mental examinations, we have found we 
must differentiate between the faker and the seriously injured. The faker 
or slightly injured, and the built-up case, are the types of cases to deflate 
through a thorough and competent medical examination. 

We think the careful use of this type of discovery is very helpful to 
the defendant when used in a proper case. 

5 Reeves v. Penn. Ry. Co., 80F. Supp. 107 (D.C. Del. 1948); Volk v. Paramount 


Pictures, 19 F.R.D. 103 (D.C. Minn. 1950); Karlsson v. Wolfson, 18 F.R.D. 474 
(D.C. Minn. 1956). 

% Austin v. Aluminum Co., 15 F.R.D. 490 (E.D.N.D. Tenn. 1954). 

* Taliefson v. Phillips, 16 F.R.D. 348 ¢D.C. Mass. 1954). 

* Noren v. Dempsey, 10 Ill. 2d 288, 139 N.E. 2d 780 (1957). 
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Plea of Guilty for Soliciting 
False Testimony’ 


Ox SEPTEMBER 3, 1957, in the Superior Court 
of Alameda County, California, an Oakland attorney and a private in- 
vestigator pleaded guilty to two counts of soliciting perjured testimony. 
The bizarre aspect of this case rests in the fact that the two parties who 
were solicited were members of the staff of J. Frank Coakley, District 
Attorney of Alameda County. 

A resume of events leading up to the plea of guilty follows: 

In August of 1955, in Oakland, California, an automobile accident 
occurred at an intersection controlled by mechanical signals. Several 
minutes later a traffic officer of the Oakland Police Department was pres- 
ent at the scene investigating the collision in an effort to determine which, 
if any, of the parties should be cited for a traffic violation. The driver of 
each vehicle claimed that the other had violated the traffic light. After a 
thorough investigation, it was determined there were no eye witnesses to 
the accident. 

In February 1956 and again in March of the same year, discussions 
relative to settlement were held between the attorney and investigators 
for the insurance company. It was stated by the attorney at this time 
that he had eye witnesses to the accident favorable to his client. How- 
ever, the insurance investigators had checked every possible lead and had 
been unable to contact any such witness. 

On May 14, 1957, a student at Oakland Junior College received a 
telephone call from the attorney’s investigator, whom he had known 
previously, requesting a meeting be arranged to discuss ‘“‘something he 
might be interested in.’’ The following day this investigator met the 
student and told him he wanted two witnesses from the Oakland Junior 
College to give false testimony relative to this automobile accident. The 
student would receive $5.00 per witness and the students who were to 
testify would receive $12.50 immediately and $12.50 after testifying. 
The student was told to call the investigator that evening. 

However, this student consulted his political science instructor who 
referred him to the office of J. F. Coakley, District Attorney of Alameda 
County. 

Arrangements were made by members of Mr. Coakley’s staff posing 


* This memorandum was contributed by Mr. Waldo Pond, Claims Manager, Cal- 
Farm Insurance Company, Berkeley, California. 
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as students to meet with the attorney’s investigators at the Oakland Junior 
College on May 17, 1957, after class. Two young members of the Dis- 
trict Attorney’s office, dressed as students, kept this appointment. The 
attorney's investigator told them he would pay them $12.50 that day 
and $12.50 after they had testified. He then took them, in company 
with the student, to the intersection where the accident had occurred and 
pointed out the place where they were to testify they had been standing 
and instructed them to say that they saw the defendant’s truck go through 
the red signal. 

He then drove them to the attorney’s office in Oakland, where they 
were again briefed by the attorney relative to their testimony for the trial 
and statements of this perjured testimony were prepared for their sig- 
nature. 

The trial commenced June 3, 1957, in the Alameda County Superior 
Court. At the noon recess the attorney for the insurance company asked 
the plaintiff's attorney where he had obtained the two eye witnesses. He 
replied that the police officer who investigated the accident had obtained 
three numbers from the license plate of a car at the scene of the accident. 
That a relative of his client had obtained the last name of the alleged 
driver. In this manner he stated that he had traced this person through 
the Department of Motor. Vehicles at Sacramento. 

During this noon recess the attorney again reviewed the perjured 
testimony with the District Attorney’s personnel posing as students and 
told them to report to court that afternoon at 2 p.m. 

At this time, after the trial had commenced, one of the District Attor- 
ney’s personnel posing as a student went into the courtroom and informed 
the attorney he would not go through with the perjury. The attorney 
told him to wait outside the courtroom; he proceeded with the trial for 
one hour. At this time a recess was declared and as the attorney walked 
outside the courtroom he was placed under arrest. The investigator was 
arrested shortly thereafter in the vicinity of the Alameda County Court- 
house. 

On June 18, 1957, the Grand Jury of Alameda County, after de- 
liberating only six minutes, indicted this attorney and the investigator 
for conspiracy to solicit perjury and three separate counts of soliciting 
perjury. 

September 3, 1957, was the date set for jury trial of this indictment 
and that morning each defendant pleaded guilty to two counts of solic- 
iting perjury. 

The outstanding job done by District Attorney J. Frank Coakley 
and his staff in bringing about the conviction of these parties should 
encourage the insurance industry and the men who represent it in the 
trial of litigation to seek out persons who are suspected of presenting 
false testimony. 


[35] 








Lack of Cooperation of the Insured 
as a Defense 


By RICHARD S. HIPPENMEYER* 


Bisssats THE PROBLEMS which occasionally con- 
front the automobile liability insurer and its attorney are those which 
arise from the standard policy condition that “‘the assured shall cooperate 
with the company,” and upon the request of the company shall do such 
things as attend hearings and trials, and assist in effecting settlements, 
securing and giving evidence, obtaining the attendance of witnesses and 
in the conduct of suits. 

Being a condition of the policy, violation of the requirements by 
the assured negatives the company’s liability under the policy. 

Numerous situations can and do frequently arise under the policy 
provision which create both legal and practical problems for the insurer. 
The degrees of lack of cooperation are infinite and range from a clear-cut 
violation to instances where the offense is nebulous and difficult of proof. 

For example, there was recently in my office a case in which, accord- 
ing to the statement of the owner and named insured, the defendant driver, 
through whom the insurer was subject to liability, was driving the car 
without the owner’s knowledge or consent. This was denied by the 
driver who claimed both express and implied permission. However, he 
gave conflicting statements as to how the accident happened in an apparent 
desire to please the particular questioner. He then left the state, without 
notice, and when finally located failed to keep appointments with insur- 
ance company representatives and thus hindered their further investigation. 
He stated that he would not return for the trial and when finally sub- 
poenaed so that his deposition could be taken, he lied with obvious 
antagonism to his position and that of the company. Under those cir- 
cumstances the company found no difficulty in raising the defense of lack 
of cooperation. 

Contrast this with the husband-wife case, where the wife is suing 
the husband driver and his insurer for injuries alleged to have been caused 
by his negligence. There is then often an undercurrent of cooperation be- 


* Attorney, Waukesha, Wisconsin. 
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tween the spouse and the insured coloring his negligence and the extent 
of the plaintiff’s injuries. 

It is not easy to show, in that situation, that while there is plenty 
of cooperation, it is between the wrong parties. 

The courts all seem to be in accord with the statement of Mr. Justice 
Cardozo‘ that cooperation means “‘that there shall be a fair and frank 
disclosure of information reasonably demanded by the insurer to enable 
it to determine whether there is a genuine defense.” 

Or as one Federal court put it? ‘““When persons cooperate they act 
jointly or concurrently toward a common end, and in an insurance case 
they are governed by the insurance contract. Obviously, the common end 
set forth in this contract as to statements was not that the assured, regard- 
less of truth, should establish non-liability for himself or the company. 
It was that the facts of the accident should be fairly, fully and accurately 
disclosed.”’ 

The policy provision does not require the insured to be a mere tool 
in the hands of the insurer, but he is obliged to perform the terms of his 
contract in a reasonable and substantial manner.* 

The right to cooperation is a valuable right based upon a valuable 
consideration.* The Wisconsin court has said, “If insurers may not con- 
tract for fair treatment and helpful cooperation by the insured, they are 
practically at the mercy of the participants in an automobile collision.”’ ° 

The cooperation must be given at the time it is reasonably requested, 
and an offer to do so after the insurer has denied liability on that ground 
comes too late.® 

Breach of the requirement is an affirmative defense and must be pleaded 
by the insurer.’ Generally, the insurer has the burden of proof, although 
at least one court has held that where the plaintiff has specifically alleged 
general compliance with the policy obligations, and those allegations have 
been denied by the insurer, the burden is with the plaintiff.® 

The defense of lack of cooperation is not synonymous with the de- 
fense of fraud or collusion since lack of cooperation may include fraud 
or collusion, or may simply be refusal to act.* In other words, it is a 
broader defense, and does not require the higher degree of proof that is 
necessary to establish fraud. 


* Coleman v. New Amsterdam Cas. Co., 247 N.Y. 271, 160 N.E. 367 (1928). 

? Ocean Acc. & Guarantee Corp. v. Lucas, 74F. 2d 115 (C.C.A. 6th, 1934). 

* Bradford v. Commonwealth Cas. Co., 10 N.J. Misc. 301, 158 Atl. 840 (1932). 
“Universal Auto Ins. Co. v. Culbertson, 54 S.W. 2d 1061, Tex. Civ. App. 1932). 
5 Watkins v. Watkins, 210 Wis. 606, 245 N.W. 695 (1932). 

® Neil v. Wahl, 228 Mo. App. 49, 65 S.W. 2d 123 (1933). 

* General Cas. Co. v. Kierstead, 67 F. 2d 523 (C.C.A. 8th, 1933). 

® Rochon v. Preferred Accident Ins. Co., 118 Conn. 190, 171 Atl. 429 (1934). 

® Medico v. Employers Liability Assur. Corp., 132 ME. 422, 172 Atl. 1, (1934). 
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Whether or not there has been failure of cooperation is in most in- 
stances a question of fact for the jury.’ 

When we consider the question as to whether or not the insurer must 
show prejudice as well as lack of cooperation before it may benefit from 
the defense, the courts are not in agreement. 

Some courts have held in effect that to relieve the insurer of liability 
on the ground of lack of cooperation, discrepancies in statements by the 
insured must be made in bad faith, must be material in nature and pre- 
judicial in effect.1+ The California court, on the other hand, has indicated 
that prejudice will be presumed from a substantial and wilful breach of 
cooperation.’ 

The cases indicate that all courts require the breach to be substantial 
and not the result of honest mistake. 

The courts realize the temptations existing when the action is between 
members of a family, with an insurance company present to foot the bill, 
and the policy condition is given special emphasis in those cases. 

In a case where the insured apparently went to an adjoining state for 
the purpose of being served with process in that state by his plaintiff 
brother, and whose testimony in a deposition varied widely from the 
statements given his insurer, the Wisconsin court said: 


“This [importance of the condition] is especially true in cases where 
liability is claimed to exist in favor of one member of a family against 
another member of a family, the ultimate loss to be borne by the insurer. 
It is quite apparent that if the insurer is to prepare an adequate defense 
in cases of contested liability or make a just settlement, it must have from 
the insured a complete and truthful statement of the facts made in a spirit 
of cooperation and helpfulness by the insured, who is, in many cases at 
least, the only source of information available to the insurer. This is not 
to say that any slight error in the statement of facts or failure to disclose 
some collateral fact will necessarily amount to a breach of the contract, 
but the withholding of information, the making of untruthful statements, 
and the concealing of necessary relevant and material facts can have but 
one purpose and that is to help the claimant rather than the insurer.”’ 1° 


The same reasoning was applied in a case where the insured son gave 
different testimony at the trial than he had given in a statement to his 


% Brooks Transp. Co. v. Merchants Mutual Cas. Co., 36 Del. 40, 171 Atl. 207 
(1933); U.S. F.&G. Co. v. Snite, 106 Fla. 702, 143 So. 615 (1932); Fagan v. 
Hartford Acci. & Indem. Co., 114 N.J.L. 281, 176 Atl. 388 (1935). 

" State Auto Mut. Ins. Co. v. York, 104 F. 2d 730 (C.C.A. 4th, 1939) (cert. 
denied, 308 U. S. 591); Cameron v. Berger, 336 Pa. 229, 7 A. 2d 293 (1939) ; Ameri- 
can Fire & Cas. Co. v. Vliet, 148 Fla., 568, 4 So. 2d 862 (1941). 

*® Margellini v. Pacific Auto Ins. Co., 38 Cal. App. 2d 93, 91 P. 2d 136 (1939). 

8 Buchner v. General Casualty Co., 207 Wis. 303, 241 N.W. 342 (1932). 

* Beauregard v. Beauregard, 56 Ohio App. 158, 10 N.E. 2d 227 (1937). 
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insurer, and at a previous trial and had secured counsel for his plaintiff 
mother.** 

Material false statements, whether unfavorable to the defense * or 
favorable to the defense ?* are sufficient to breach the contract. The theory, 
of course, is that the insurer is entitled to the actual facts so that it may 
intelligently make its decision as to ultimate liability and act accordingly. 

Unintentional and accidental mistakes do not offer a defense.** 

Also, the courts seem to allow the insured some leeway in arriving 
at the final truth. It has been held that where, two weeks before the trial, 
he repudiates previous statements, he has not failed to cooperate;?* nor 
has he done so when before trial he changes his statement as to the speed 
he was traveling.?® 

However, once the trial has begun it is too late for the insured to 
mend his ways, and his testimony which is materially different from that 
given in statements to the insurer, or on previous trials, will void the 
policy. 

There is no question but that the failure of the insured to attend 
the trial after reasonable notice and request, and unless prevented by cir- 
cumstances beyond his control such as absence in military service, is lack 
of cooperation. If by his conduct he makes it impossible for the insurer 
to request his presence, that, too, is a failure to cooperate. The courts also 
apparently frown upon the assured making an original appearance and 
then finding the proceedings somewhat dull, disappearing to a nearby 
tavern for more lively entertainment and liquid refreshment.”° 

It has also been held that the assured must attend the trial even though 
not an actual witness to the accident involved.” 


Naturally, the assured and the insurer cannot conspire to have the 
assured remain away from the trial and thus enable the insurer to raise 
the defense of nonattendance to the prejudice of the claimant. This was 
brought home to one enterprising claims manager who, within the ap- 
parent scope of his authority, advised the assured to absent himself from 
the proceedings.2? There was no lack of cooperation under those circum- 
stances. 


8 Brogdin v. American Auto Ins. Co., 290 Mich. 130, 287 N.W. 406 (1939); 
Buffalo v. U.S. F. & G. Co., 84 F. 2d 883 (C.C.A. 10th, 1936). 

%® Hunt v. Dollar, 224 Wis. 48, 271 N.W. 405 (1937); Hoffman v. Labutzke, 233 
Wis. 365, 289 N.W. 652 (1940). 

17 Wheeler v. Lumbermans Mutual Casualty Co., 5 F. Supp. 193 (D.C. 1933); 
Porter v. Employers Liab. Assur. Corp., 40 Cal. App. 2d 502, 104 P. 2d 1087 (1940). 

#8 Bernadich v. Bernadich, 287 Mich. 137, 283 N.W. 5 (1938). 

2° State Auto Mut. Ins. Co. v. York, supra, note 11. 

® Glens Falls Indem. Co. v. Keliher, 88 N. H. 253, 187 Atl. 473 (1936). 

™ Fischer v. Western & S. Indem. Co., 233 Mo. App. 885, 106 S.W. 2d 490 (1937). 

= Bachman v. Monte, 326 Pa. 289, 192 Atl. 485 (1937). 
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How far must the insurer go in the advancement of assured’s expenses 
for attendance at the trial? It has been held that if the company provides 
free transportation it is not bound, at least in the absence of a specific 
demand, to also advance money for meals and lodging.?* Other courts 
say that it is only fair that the insurer advance all of the necessary expense 
money;* and the Washington court,”> at least, has indicated that the 
insured should also be reimbursed for his wage loss. 

Some assureds, in the stress of the accident, feel called upon to assume 
the blame on the spot, and the question has been raised whether that is 
cooperation with the insurer. Often the insured is incorrect in his appraisal 
of where the fault lies. 

Generally, these ‘‘res gestae’ statements are not held to be grounds 
for an avoidance of the policy. 

However, where at a substantially later date, the assured goes to the 
extent of giving statements orally or in writing to the opposing party 
or his counsel admitting liability, the courts feel that the insurer is mate- 
rially prejudiced, and are inclined to permit the policy defense. 

The assured must reasonably verify the necessary defensive pleadings. 
He cannot arbitrarily or unreasonably decline to assist in making a fair 
and legitimate defense or refuse to permit such a defense to be made in 
his name.” However, he has the right to decide whether or not he should 
petition for a change of venue because of prejudice;?” and if he insists that 
his answer truthfully discloses facts unfavorable to the defense, such as 
the fact that he was intoxicated at the time of the accident, it has been 
held not to be a lack of cooperation.” 

Over-cooperation by the assured in the form of giving or procuring 
perjured testimony in favor of the defense, where the insurance company 
is unaware of such zeal, is held to be lack of cooperation.”® 

In those states where the “‘no-action clause’’ is applicable and the 
insurer has no liability until after judgment is obtained against the in- 
sured, the defense of non-cooperation is generally available to the insurer 
against the injured plaintiff to the same extent that it would be available 
against the assured himself.*° And in states such as Wisconsin where the 
insurer may be sued directly, the defense is also available against the in- 
jured plaintiff. He can have no greater rights in that respect than the 
insurer himself would have. 

* Bauman v. Western & S. Indem. Co., 230 Mo. App. 835, 77 S.W. 2d 496 (1935). 

* Lienhard v. Northwestern Mut. Fire Asso., 187 Wash. 47, 59 P. 2d 916 (1936); 


American Fire & Casualty Co. v. Vliet, supra, note 11. 
* See Lienhard case, supra, note 24. 
* Tuntz v. Stern, 135 Ohio St. 225, 20 N.E. 2d 241 (1939). 
”U.S§.F.&G.Co. v. Pierson, 89 F. 2d 602 (C.C.A. 8th, 1937). 
® Pacific Indem. Co. v. McDonald, 107 F. 2d 446 (C.C.A. 9th 1939). 
® DeHart v. Illinois Cas. Co., 116 F. 2d 685 (C.C.A. 7th, 1941). 
® Brogdon v. American Auto Ins. Co., supra, note 15, 
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At times the question arises—has the insurer waived its right, or is 
it estopped, to set up a breach of the condition precedent as a defense? 

Examination of the cases discloses that the defense may, of course, 
be waived by conduct of the insurer after notice of the facts; and mis- 
leading conduct of the insurer after notice which is prejudicial to the 
insured, may create an estoppel. 

Thus, where the insurer, without a reservation of rights, continues 
in defense of an action knowing the facts upon which it later claims a 
forfeiture it has become estopped.** The same is true when the company 
continues in the trial after the assured testifies that his former statements 
and testimony were false.** 

To avoid being estopped the insurer must, after receiving notice, act 
promptly in repudiating liability, and thereafter exercise no control over 
the subsequent litigation unless it does so under an agreement or proper 
reservation of its rights. 

The appellate decisions of the last few years bearing on the general 
problems heretofore discussed have held: 


The mere fact that the insured driver was closely related to the plain- 
tiffs was not proof that calling the driver as a witness would be futile 
and that the insured would not cooperate.** 


By testifying in favor of the plaintiff wife, the husband assured was 
not guilty of lack of cooperation. Neither was the mere fact that it was 
not given the exact location of where the accident occurred a defense.** 

An insurer, to avoid liability on the ground of non-cooperation, need 
not show it was prejudiced. The facts claimed are to be considered only 
as circumstances affecting the question of materiality.* 

Under California law the concealment and misrepresentation must 
either be wilful and of a character which injures the insurer, or of such 
a nature that the court may infer injury. An insured can make and then 
correct false statements if he does so in time that the defense is not 
prejudiced.*® 

The insured is required to give all necessary information and be 
present at the trial to testify.* 

The insured cannot be held guilty of lack of cooperation in failing 
to attend the trial unless he is given reasonable notice.** 


™ Ziegler v. Ryan, 66 S.D. 491, 285 N.W. 875 (1939). 

® DeHart v. Illinois Cas. Co., supra, note 29. 

%3 Amer. Fire & Cas. Co. v. Gresham, 195 F. 2d 616 (C.A.A. 5th, 1953). 

* Elba v. Thomas, 59 So. 2d 732 (La. 1952). 

* Shipp v. Comm. Indem. Co., 194 Va. 249, 72 S.E. 2d 343 (1953). 

* Standard Acc. Ins. Co. of Detroit v. Wingert, 197 F. 2d 97 (C.C.A. 9th, 1953). 
7 Royal Indem. Co. v. Rexford, 197 F. 2d 83 (C.C.A. 5th 1953). 

8 Commercial Cas. Co. v. Strode, 202 F. 2d 599 (C.C.A. 6th 1953). 
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The policy provision that the insured forward to the company every 
demand, notice, summons or other process is a condition precedent to 
the insurer’s liability.*° 

When the insurer was given prompt notice of the accident and there 
was only slight delay in the mailing of the process to the insurer, which 
filed an answer and agreed to pay insured’s travel expenses in attending 
the trial and then failed to do so, the insurer was not justified in with- 
drawing from the case.*° 

False statements of the assured given to the company, even if favor- 
able to the defense, is a lack of cooperation and voids the policy.** (It 
is interesting to note that in this case the company interpleaded its assured 
as a party in the original action.) 

Failure of the insured to forward notice of the action against him 
so that the insurer did not know of it until judgment was entered, re- 
lieved the company of liability, and the defense was not waived by telling 
the assured that if he had the judgment set aside the company would 
defend in the new trial. 

An attorney’s letter to the insured that he would be held responsible 
for damages sustained in an accident constituted a ‘‘claim’’ and where the 
insured did not notify his company until 23 months later, the insurer 
was absolved of liability.* 

The fact that the insured had an inherent sympathy with all plain- 
tiffs where an insurance company was a defendant is not controlling in 
determining whether or not an insured is guilty of lack of cooperation.** 

Where the insurer discovered the non-cooperation of the insured dur- 
ing the trial and subsequently made motions and argued the case along 
lines previously agreed upon with insured’s counsel, and the insurer after 
verdict served a notice of no liability, it was held the insured was not 
prejudiced and the insurer had not waived its policy defense.*® 

The requirement of the cooperation clause applies to the driver of 
the car as well as the named assured, and the giving of information known 
to be false and of a material nature, whether given before or at the time 
of trial, is a lack of cooperation.*® 


* Martin v. Traders & Genl. Ins. Co., 258 S.W. 2d 142 (Tex. 1953); Tillman v. 
Great Amer. Indem. Co. of N. Y., 207 F. 2d 588 (C.C.A. 7th 1953). 

“Century Lloyds v. Barnett, 259 S.W. 2d 768 (Tex. 1953). 

“See Tillman case, supra, note 39. 

“ Wilkerson v. Maryland Cas. Co., 119 F. Supp. 383, (E.D. Va. 1953). 

#8 Al Shallock, Inc. v. Zurick Genl. Acc. & Liab. Ins. Co., 266 Wis. 265 63 N.W. 
2d 89 (1954). 

“ State Farm Mutual Auto Ins. Co. v. Sharpton, 259 Ala. 386, 66 So. 2d 915 
(1954). 

* J. Berkman Iron & Metal Co. v. Striano, 111 F. Supp. 221 (D.C. Minn. 1953). 

“6 Williams v. Travelers Ins. Co., 330 Mass. 476, 115 N.E. 2d 378 (1953). 
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A Critique on the Texas City Disaster 
By HERBERT W. HIRSH * 


= 


On APRIL 16, 1947, a cargo of fertilizer aboard 
the S. S. Grandcamp, berthed at Texas City, exploded, perhaps as the 
result of a pre-existing fire, causing great loss of life and tremendous 
property damage. At the time, it probably occurred to few that an ex- 
plosion of so mundane a cargo as fertilizer would result ultimately (in 
the quiet of many courtrooms) in some of the most esoteric decisions 
which have been handed down in recent years. By a four-to-three deci- 
sion, the Supreme Court of the United States, in Dalehite v. United 
States+ held the government immune from liability under the Federal 
Tort Claims Act. It now appears that subsequent decisions ? by the same 
Court are difficult to reconcile with the Dalehite decision, and have over- 
ruled, in fact if not in terms, the decision of the majority in the Dalehite 
case. That decision, however, is not the subject of this critique. 

During the tortuous course of the trial and appeal in the Dalehite 
case, there had lain dormant a suit instituted in the United States District 
Court for the Southern District of Texas by the Texas City Terminal 
Railway Company against various insurers. When the Dalehite decision 
demonstrated to the insured that the government was not going to pay 
for the damage it had caused, the insured proceeded with trial of its suit 
against the insurers. There were a number of companies involved in this 
suit and, as to some of them, their respective positions, as regards various 
issues, were conflicting. The case is now history, having been disposed 
of, so it is now possible to consider academically the opinion of the trial 
court, divorced from the heat of conflict present in pending litigation. 
This complex litigation involved over 9,000 pages of testimony and 
over 800 exhibits; the discussion following is limited to those points 
which seem to be most fraught with future consequences of importance 
in the field of insurance and, particularly, to those portions of the deci- 


* Member of Clausen, Hirsh, Miller & Gorman, Chicago, Illinois. 

2346 U.S. 15, 97 L. Ed. 1427 (1953). 

2 See Indian Towing Co. v. United States, 350 U. S. 61; 100 L. Ed. 48 (1955); 
Rayonier v. United States, 352 U. S. 315, IL. Ed. 2d 354 (1957). 

5 Texas City Terminal Railway Co. v. Am. Equitable Assur. Co., et al., 139 F. Supp. 
843, 8 Fire & Cas. Cases, 782 (S.D. Tex. 1955). 
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sion involving a discussion of what is familiarly known as the Trust 
and Commission Clause. 

A brief statement of the facts and the posture of the litigants is essen- 
tial to an understanding of the discussion which follows. The plaintiff, 
Texas City Terminal Railway Company, owned a terminal warehouse 
at Texas City, Texas, where property of others was stored pending 
trans-shipment. On or about April 16, 1947, property of the plaintiff 
and of others, located on its property, was damaged by fire or explosion, 
or both. The insured had blanket explosion coverage in the amount of 
$2,300,000, specific fire coverage in the amount of $857,000, and blanket 
fire coverage in the amount of $1,450,000. At the time of the fire or 
explosion the actual cash value of the property owned by the insured at 
risk under the blanket explosion policy as determined by the Court, was 
$4,437,864. Loss and damage to the insured’s property under the explo- 
sion policy was determined to be $3,138,977, exclusive of cost of removal 
of debris. The actual cash value of the property at risk under the specific 
fire policy as determined by the Court was $1,457,730, and loss (by 
ensuing fire) to this property was determined to be $438,738. The actual 
cash value of the property of the insured, at risk under the blanket fire 
policies, was $2,991,069, and the loss to property covered under these 
policies was determined to be $207,850. 

As regards the property of others, the language of the ““Trust and 
Commission Clause’’ of the explosion policy is somewhat different from 
that commonly employed, and therefore should be quoted: 

“It is understood and agreed that this insurance also covers the 
interest of the assured in and/or liability for similar property belong- 
ing in whole or in part to others, and held by the assured either sold 
but not removed on storage or for repairs, or otherwise seld.”’ 


The fire policies involved what may be called the conventional ‘Trust 
and Commission Clause.’’ It read: 

“On all property of every description, including improvements 
and betterments to buildings and premises and on records, books 
of records, manuscripts and drawings for not exceeding their value 
blank, plus the cost of transcribing, belonging to the assured or 
held in trust or on commission, or on consignment, or on joint 
account with others, or held on storage, or for repairs, or the prop- 
erty of others for which the assured may be liable in the event of 
loss or damage, all situated at or near Texas City, Galveston County 
Texas.” 


At the time of the fire or explosion, the actual cash value of the prop- 
erty of others on the insured’s premises was $19,632,143.20. Both the 
explosion and fire policies carried 90% co-insurance clauses. The effect 
of taking into account the value of the property of others (under the 
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90% co-insurance clause) would have been to limit the insured’s recov- 
ery under the blanket explosion policy to 10.617% of the loss, and under 
the blanket fire policies to 7.121% of the loss. 

The District Court held, upon conclusion of the trial, that the loss 
resulted from explosion, held the explosion carrier liable, held the cov- 
erage under the trust and commission clause of the explosion policy, as 
regards property of others, to be liability rather than property coverage, 
and refused to give effect to the co-insurance clause of the blanket explo- 
sion policy. As regards the claim on the fire policies, the Court held the 
coverage under the trust and commission clause of the fire policies to be 
property coverage, but refused to give effect to the co-insurance clause of 
the fire policies. 

One of the principal points at issue was the inclusion or exclusion 
of the value of the property of others, in determining the application of 
the 90% co-insurance clause. If the value of the property of others was 
taken into account, the insured could recover under the explosion policy 
only silghtly more than 10% of its loss. The Court was confronted with 
a long line of decisions * which all hold that clauses, like the trust and 
commission clause here, effect a property coverage, as distinguished from 
a liability coverage. It was only by so holding in the leading case of Home 
Insurance Company v. Peoria &% Pekin Union Railway Company,’ that 
the Supreme Court of Illinois in that case and courts in other jurisdic- 
tions taking the same view, were able to meet the contention that unless 
and until liability was established, the insurance did not cover. By a 
process of reasoning which was perhaps questionable at the time, but 
which must now be regarded as established, the courts in those decisions 
said the possibility of liability was enough to warrant regarding the 
property of others as covered, without prior determination of the issue 
of actual liability as between the insured and the third person whose 
property insured was holding. By this convenient line of reasoning, from 
Peoria Pekin onward, in nearly all of the cases decided, this principle 
was applied and the property of others was held covered whether or not, 
in fact, the bailee might or might not have been held liable to the third 
person. Various changes in the terminology of the clause were attempted 
but such changes have not resulted in any substantial change in the sub- 
stantial body of judicial opinion to which I have referred. 

As frequently happens, an original questionable interpretation of a 


* Home Insurance Company v. Peoria & Pekin Union Railway Company, 178 IIl. 
64, 52 N.E. 862 (1899); Pactfic Fire Insurance Company v. Murdoch, 193 Ark. 327, 
99 S.W. 2d 233 (1936); Fedrov v. Virginia Fire & Marine Insurance Company (New 
Jersey Supreme Court), 2 Fire and Casualty Cases 498; American Eagle Fire Insurance 
Company v. Gayle, 108 F. 2d 116 (C.C.A. 6th, 1939); Globe & Rutgers Fire Insurance 
Company v. United States, 202 F. 2d 696, (C.C.A. 5th, 1953). 

5178 Ill. 64, 52 N.E. 862 (1899). 


[ 45] 











clause of an insurance policy sometimes fathers strange offspring, and so 
it was in this instance. So far as can be determined from a reading of the 
early decisions, where the rule was invented that insurance under the trust 
and commission clause was insurance upon property, none of them in- 
volved application of a co-insurance clause. Now, if the insurance is 
insurance on property, whether owned by the insured or a third party 
to whom he stands in some relationship, it is a logical corollary that if 
the property of others is covered against loss, its value must be taken 
into account as property in determining the amount of insurance the in- 
sured must carry to comply with the co-insurance clause. 

This, I believe, is the practically unanimous concept of loss executives 
and adjusters. Oddly enough, criticism has been directed against the trust 
and commission clause on the basis that it worked out unfairly against 
an insured unfamiliar with the value of the property of others on his 
premises.® But, in the decision we are discussing, it was the insurers, not 
the insured, who were gored. The trial judge held that the trust and 
commission clause of the explosion policy was liability insurance and not 
insurance on property. The trial judge, in analyzing the particular trust 
and commission clause attached to the explosion policy, said that there 
is a distinction between insurance on property and insurance on liability. 
This is a convenient categorization, but the real problem is to determine 
into which category any given clause and any given claim falls. The trial 
judge was of the opinion that the trust and commission clause of the ex- 
plosion policy was a casualty coverage. I respectfully disagree. With few 
exceptions, properly considered, all the decisions cited by the court sup- 
port the view that the coverage was a property coverage and not a casualty 
coverage. The trial court claimed to be following an earlier decision of 
the United States District Court for the Northern District of Texas.’ 
The action there involved was a direct action by the bailor against the 
insurer. The trial court there held that the insurance affected under the 
trust and commission clause there involved was property insurance, and 
that it was not necessary for the bailor to establish liability against the 
bailee to recover. I respectfully submit that the trial court’s opinion in 
that case was authority against, rather than for, the conclusion reached 
in the Texas City case. ' ; 

The decision in the Globe & Rutgers case was affirmed,® on appeal, 
by the United States Court of Appeals for the Fifth Circuit. It is sig- 
nificant that in that case, the Court of Appeals for the Fifth Circuit took 
the view that Orient Insurance Company v. Skellet,® a decision by the 





®See Bogart, In Trust and Commission Clause, 22 Insurance Counsel Journal 146 


(1955). 
7U. S. v. Globe & Rutgers Fire Ins. Co., 104 F. Supp. 632 (N.D. Tex. 1952). 
®202 F. 2d 696, supra, note 3. 
°28 F. 2d 968 (C.C.A. 8th, 1928). 
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United States Court of Appeals for the Eight Circuit, was contrary to 
the weight of authority, and would not be followed by the Fifth Circuit 
Court of Appeals. The Skellet decision, oddly enough, was regarded as 
controlling by the United States Court of Appeals for the Eighth Circuit 
in Miller’s Mut. Fire Ins. Assn. v. Warroad Potato Growers Assn.*° 
That case, in turn, was relied on by the trial judge in the Texas City 
case. The disapproval of the decision in the Skellet case, in the Globe & 
Rutgers case on appeal, obviously carries with it a disapproval of the 
subsequent decision to the same effect by the same court in the Warroad 
case. Yet Warroad was cited with approval in In re Podolsky,“ from 
which the trial judge quoted at length in Texas City. Actually the trial 
court in Texas City followed Warroad and Skellet, even though the 
opinion would not so indicate. The fact is that in Globe & Rutgers, under 
substantially the same forms, the coverage was held to be property cov- 
erage. 

To return to the Globe & Rutgers decision for a moment, by holding 
the coverage there involved to be property coverage, the insurer there in- 
volved was held liable. To have been consistent and to have followed the 
decision of the Globe & Rutgers case in Texas City would have resulted 
in a substantial reduction of recovery. Consistency was abandoned, and 
a conclusion reached which seems difficult to justify under the decisions. 
One may speculate whether the construction of the clause would have 
been the same in a direct action by a bailor, who had no other source 
of recovery. 

The trial court construed the language of the trust and commission 
clause of the explosion policy to limit coverage thereunder as regards prop- 
erty of third persons, to property of the same kind as the insured itself 
owned, even though such insurance was blanket. Special emphasis is given 
by the Court to the phrase ‘‘similar property” in the description of cov- 
erage accorded in the trust and commission clause attached to the explosion 
policy. It is difficult to follow this view. Certainly, if the insured had 
had full ownership of the very same property it was holding as bailee, 
it would have been covered under the blanket policy. I find no case 
where it has been held that a bailor’s property must be similar to the 
bailee’s, in order for the property of the bailor to be covered. 

The trial court, in discussing the trust and commission clause in the 
explosion policies, was faced with a problem. At first blush, it might 
appear that, in taking the broad ground that the trust and commission 
clause attached to the explosion policy was a liability coverage, further 
discussion of the trust and commission clause was necessary. However, 
there was a complicating factor. The complicating factor was the trust 


94 F. 2d 741 (C.C.A. 8th, 1938). 
™ 115 F. 2d 965 (C.C.A. 3rd, 1940). 
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and commission clause of the fire policies. They were in what I have 
termed the conventional language of the clause, and the court was forced 
to recognize that under the Globe & Rutgers decision already referred to, 
the insurance of property of others under the fire policies was unquestion- 
ably coverage on property. Therefore, one would then expect that the 
co-insurance clause in the fire policies at least would be given application. 
It therefore comes as a surprise that the court held, even as to the fire 
policies, that the value of the property of others was not to be taken into 
account in applying the co-insurance clause. 

Perhaps because of doubt as to the correctness of its view that the 
coverage was a liability coverage, the court went on to state a number 
of additional grounds for holding that the property of others was not 
covered under either the explosion or the fire policies. The court, for ex- 
ample, said that the property of others was not covered because of con- 
trolling tariff provisions relating to charges paid for carriage and storage. 
The court said, in effect, that such tariff nullified the coverage of insur- 
ance on property of others. Sanford Mfg. Co. v. Western Mutual Fire 
Ins. Co.'” is cited. This was an action on a policy issued to a trucker and 
filed with a state regulatory body as required by statute as a condition 
to doing business. When a policy is issued pursuant to a statute which 
fixes the liability of a warehouseman, the situation is obviously different 
from that which was present in Texas City. The Iowa court held that 
the policy, in the light of the statute pursuant to which it was issued, 
was a liability policy. It did not hold that the shipper had no rights under 
the policy. Baltimore & Caroline S§. §. Company v. United States Mer- 
chants and Shippers Ins. Co.,1* is also heavily relied on by the court. The 
provision of the policy (a marine coverage) was that the insurance should 
apply to the property of shippers only upon which there was an actual 
or implied promise to insure. The trust and commission clause was not 
involved and, as the Maryland court pointed out in a portion of its opin- 
ion not quoted in the opinion in Texas City, in view of the coverage, it 
was necessary to look to the tariffs to find out if there was an actual or 
implied promise to insure. I doubt the soundness of the view that the 
existence of the tariff nullified the insurance. The real test of the correct- 
ness of such a view will come when the property of others stored in a 
warehouse subject to published tariffs is damaged and they seek recovery 
under the trust and commission clause. I do not believe that in such situ- 
ation the courts will permit an insurer to escape liability under the trust 
and commission clause on the ground that the tariff arrangement nulli- 


fies the insurance. 


229 Iowa 283, 294 N.W. 406 (1940). 
*% 159 Md. 641, 152 Atl. 491 (1930). 
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As an additional ground for its decision, the trial court said that the 
coverage, even if it was property insurance, constituted a contract for 
the benefit of third persons, which they agreed to reject, and that by such 
rejection, the coverage was nullified, and the co-insurance clause was 
inapplicable. This is strange doctrine. The insured had an insurable 
interest in the property described in the policy, and the policy covers 
all such property, including that described in the trust and commission 
clause. The trial court said that the publication of the tariffs and the 
issuance of warehouse receipts were an affirmative rejection of the insur- 
ance coverage. It is difficult to see how the establishment of a tariff rate 
or the execution and delivery of a warehouse receipt constitute a rejec- 
tion of insurance. Now, of course, the policy could have been endorsed 
or amended to eliminate all or any part of the coverage afforded under 
the trust and commission clause, but it wasn’t. 

Hand in hand with the theory of rejection just referred to goes the 
court’s view that the trust and commission clause, in effect, was a con- 
tract for the benefit of a third party, which the third party could reject, 
even after loss. In a number of cases,** the third party has been permitted 
to bring a direct action on the policy. The theory of permissible rejec- 
tion after loss, advanced by the court is a novel one. In my opinion, it 
is a non sequitur to say that because the third party after loss disclaims 
that this renders the co-insurance clause inapplicable. The court seemed 
to think that an early New York devision ** and an early Texas deci- 
sion '* support this view. I respectfully disagree. Neither of these decisions 
had anything to do with the co-insurance clause. I say that it does not 
follow, because a party elects not to assert a claim, whatever the reason 
may be, that his property was not at risk. If the property was at risk, 
then certainly the value should be taken into account in determining if 
he carried enough insurance. Many courts in recent years have indicated 
that the situation as it exists at the time of loss governs, not the ulti- 
mate state of mind of the claimant. For example, in the Alexandra 
Restaurant case,** it was held that the insurer could not have the benefit 
of restoration after loss. In Alexandra, the court said, quoting with ap- 
proval from Savarese v. Ohio Farmers Ins. Co.,#% ““The time of the fire 
and of the loss established the rights of the parties.’’ If an insurer is not 


“4 Utica Canning Co. v. Home Insurance Company, 132 App. Div. 420, 116 
N.Y.S. 934 (1909); Exton Co. v. Home Fire & Marine Ins. Co., 249 N.Y. 258; 
164 N.E. 43 (1928); U. S. v. Globe & Rutgers Ins. Co., 202 F. 2d 696 (C.A.A. 
5th, 1953). 

® Stilwell v. Staples, 19 N.Y. 401 (1859). 

16 Pittman v. Harris, 24 Tex. Civ. App. 503, 59 S.W. 1121 (1900). 

17 Alexandria Restaurant Co. v. N.H. Ins. Co., 272 App. Div. 346, 71 N.Y.S. 2d 
515 (1947) aff'd. 297 N.Y. 858, 79 N.E. 2d 268. See also: Citizens Insurance Com- 
pany v. Foxbilt, Inc., 226 F. 2d 641 (C.A. 8th, 1955). 

% 260 N.Y. 45, 182 N.E. 665 (1932). 
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permitted to have the benefit of subsequent fortuities, why should an 
insured be permitted to have the benefit of the happening of subsequent 
events, particularly subsequent events he sets in train, as where he ob- 
tains disclaimers from third persons if it suits his interest. The court, 
in Texas City, completely overlooked the relatively recent decisions in 
New York to which I have referred, which to me seem far more relevant 
than the language quoted from the easrly case of Stilwell v. Staples. If 
Alexandra and Savarese make sense by fixing rights at the time of loss, 
thereby depriving an insurer of the benefit of subsequent events, is it not 
equally true that an insured after loss should not be able to dissipate 
the effect of the co-insurance clause by getting disclaimers? As regards 
third-party claims, we now have the door open to the possibility, with 
judicial support derived from the decision which I have discussed, of 
having an insured holding the property of others buying his insurance, 
with the usual clause protecting the property of others, plus such co- 
insurance clause as may be obtained to get a lower rate, being permitted 
to tailor his situation after the loss. After analyzing his situation, he is 
in a position to manipulate both the application of the co-insurance clause 
and the extent of his recovery in such manner as he and the third parties, 
working together, may find to be most advantageous to them. Any such 
possibility is fraught with the most serious consequences, both rate-wise 
and claim-wise. 

Much of the recent comment as regards the trust and commission 
clause has pointed out how it can operate to entrap an unfortunate 
assured by application of the co-insurance clause. The decision to which 

have directed my remarks demonstrates that it also can operate to entrap 
an unfortunate insurer. In essence, the case involved an insured who was 
able to obtain a reduced rate by agreeing to become a co-insurer under 
certain circumstances, and who, after loss, was able to avoid the obliga- 
tion of a co-insurer assumed by him. Whether the coinsurance effected 
a large or small limitation on the amount recoverable would not seem 
material, but one would be naive not to feel that the very severe limi- 
tation on the amount recoverable, played a part in the result. However, 
the soundness of the decision may be tested by considering what the 
position would have been if the tremendous claims of third persons had 
been asserted against the insurers. It would be interesting to know what 
the attitude of the same court would have been. 

As to the points discussed herein, there is in my opinion grave doubt 
as to the correctness of the court’s decision, and a strong likelihood that 
the decision will not be followed by other courts. 





Time Limit on Defenses and 
Incontestable Provisions in 
Relation to Reinstatements 


By F. JOSEPH O’REGAN * 


SCOPE 


Tuis PAPER IS INTENDED to offer comments on 
only two? of the twenty-three uniform policy provisions in the 1950 
National Association of Insurance Commissioners Uniform Individual 
Accident and Sickness Policy Provisions Law, and only on one question 
concerning the interpretation of those provisions, namely: Does the Time 
Limit on Certain Defenses-or the Incontestable Provision run anew on 
reinstatement? The question becomes important in attempting to deter- 
mine whether or not statements which constitute fraud or misrepresen- 
tation in the application for reinstatement may be relied upon to void 
the policy or to deny a claim after the time limit on misstatement in the 
original application has expired. For example, a policy with a two-year 
time limit provision in the Time Limit on Certain Defenses or Incon- 
testable Provision has been in force for a period of 18 months when the 
insured allows the policy to lapse by nonpayment of premium and 4 
months later applies for reinstatement. The company requires a reinstate- 
ment application and the insured answers questions in the application 
in a manner which constitutes misrepresentation or fraud. The company 
discovers the misrepresentation or fraud at a date later than two years 
after the original date of issue of the policy but within two years after 
the date of reinstatement of the policy. Is the company allowed to void 
the policy or to deny a claim by relying upon misrepresentation or fraud 
in the application for reinstatement, and what time limit, if any, applies? 


* Assistant General Counsel, Health Insurance Association of America. Address 
delivered before the Section of Insurance, Negligence and Compensation Law, American 
Bar Association in New York City, July 9, 1957. 

* Time Limit on Certain Defenses, Incontestable and Reinstatement Provisions. For 
the purpose of this statement the Time Limit on Certain Defenses and Incontestable 
Provisions are considered as one provision because of the format used in the NAIC Model 
Bill; however, the provisions are discussed hereafter as separate and distinct and should 
be recognized as separate provisions. 
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NO COURT DECISIONS 


The subject matter of this paper, insofar as I have been able to de- 
termine, falls within the classification of what our courts refer to as “‘a 
case of first impression.’’ Although the Uniform Individual Accident and 
Sickness Policy Provisions Law has been on the statute books in seven- 
teen states for six years (since early 1951) not a single case concerning 
any of the statutory provisions has been decided in a court of record. 


HISTORY AND PURPOSE 


The National Association of Insurance Commissioners and an All- 
Industry Committee drafted the Uniform Individual Accident and Sick- 
ness Policy Provisions Law containing the first Incontestable and Time 
Limit on Certain. Defenses Provisions required in accident and health 
insurance policies. The State of New York since 1939 had required an 
incontestable provision in certain types of non-cancellable and guaran- 
teed renewable accident and health forms, and in 1948 the States of 
Michigan and Virginia enacted similar mandatory statutory provisions 
which were repealed in 1951 and replaced by the NAIC Uniform Policy 
Provisions. On June 15, 1950 with minor amendments, the NAIC 
approved and adopted the December 5, 1949 Committee draft of the 
proposed Uniform Individual Accident and Sickness Policy Provisions 
Law.? 

Louisiana enacted a policy provision law in 1948 patterned after 
one of the early drafts of the NAIC Model Bill. Louisiana H. B. 556 
(1954 law) enacted the 1950 NAIC Time Limit on Certain Defenses 
and Incontestable provisions without the remainder of the NAIC Model 
Bill. 

Paragraph (a) of the Time Limit on Certain Defenses and Incontest- 
able Provisions has been enacted in the above named 44 states and 3 
territories without any change in wording except to change the time limit 
from 3 years to 2 years in 15 of the 44 states (see footnote 5), except 





* The following 44 states and 3 territories have enacted the 1950 Uniform Individual 
Accident and Sickness Policy Provisions Law: Alabama (1953); Alaska*; Arizona 
(1954); Arkanasas (1951); California (1951); Colorado (1951); Connecticut 
(1951); Delaware (1955); District of Columbia (1953); Florida (1953); Hawaii 
(1951); Idaho (1953); Illinois (1951); Indiana (1953); Iowa (1951); Kansas 
(1951); Kentucky (1954); Maine (1953); Maryland (1951); Massachusetts (1954) ; 
Michigan (1951); Minnesota (1957); Mississippi (1956); Nebraska (1951); Ne- 
vada (1953); New Hampshire (1951); New Jersey (1951); New Mexico (1953); 
New York (1951); North Carolina (1953); North Dakota (1953); Ohio (1953); 
Oklahoma (1955); Oregon (1955); Pennsylvania (1951; Rhode Island (1956); 
South Carolina (1956); South Dakota (1953); Tennessee (1955); Texas (1955); 
Utah (1957); Vermont (1953); Virginia (1952); Washington (1951); West Vir- 
ginia (1955); Wisconsin (1951); Wyoming (1953). 

* Section 42-1-25 Alaska Revised Statutes (1949) requires that a policy issued in Alaska conform with 
the statutory policy provisions of either New York or Washington. 
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Arkansas which omitted the Incontestable provision, and the Reinstate- 
ment provision has been enacted in 43 states without any change in word- 
ing, the 44th state, New Mexico, has reduced from 45 days to 30 days 
the time limit within which the insurer must notify the insured that it 
has disapproved the reinstatement application when a conditional receipt 
has been issued. The remaining states of Georgia, Missouri and Montana 
follow and accept the 1950 Uniform Individual Accident and Sickness 
Policy Provisions even though the Model Bill has not been enacted in 
those particular states, and it would appear that this practice is sound 
and acceptable in view of the fact that Georgia, Missouri and Montana 
did not enact the 1912 Standard Provisions Law and, therefore, do not 
have on the statute books a policy provision law inconsistent with the 
1950 NAIC Model Bill. Georgia in 1956 enacted a two year Incontest- 
able Provision without the remainder of the NAIC Model Bill; how- 
ever, the Georgia Incontestable provision does not follow the wording 
of the NAIC provision. 

The general idea of a Time Limit on Certain Defenses Provision and 
an Incontestable Provision met with opposition from some segments of 
the industry when first suggested, because of the possibility that such a 
provision in an accident and health insurance contract could enable the 
insured to benefit directly and continuously from his own misrepresen- 
tation or fraud. While the insured generally is not alive when there is 
a contest of a life insurance policy, in a contest of an accident and health 
policy generally the insured is alive and can testify in his own behalf. 
In addition, although physical examinations are generally required for 
life insurance, most of the accident and health insurance written today 
is written without a physical examination and, thus, the opportunity to 
perpetrate a fraud in the field of accident and health insurance is much 
greater than in the field of life insurance. It is also possible for an insured 
to wait until the end of the time limit to present a claim and increase 
greatly the potential liability under an accident and health policy. On 
the other hand, there were persons in the insurance industry and some 
state regulatory officials who believed that, insofar as misrepresentations 
and pre-existing conditions were concerned, there should be some limits 
on the right of the insurer to deny a claim or void a policy for misrep- 
resentation and for pre-existing conditions not excluded by name or 
specific description. 

The history of the law of accident and health insurance is not any 
different than the history of the law of any other subject. It has passed 
through a gradual process of evolution which has resulted in two major 
laws designed to regulate and specify policy provisions in accident and 
health contracts. The National Convention of Insurance Commissioners 
(now the NAIC) created a subcommittee on industrial health and acci- 
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dent claim settlements which conducted an investigation of claim practices 
and policy provisions commencing in 1910 and extending through 1912. 
The result of that investigation was the 1912 Standard Provisions Law,* 
which required that every individual accident and health insurance policy 
must contain certain policy provisions “‘in the words and in the order’ 
set forth in the law. I should like to make it very clear that the enact- 
ment of the Standard Provisions Law was not intended to and did not 
result in a standard form, such as the standard fire form. It did result, 
however, in the enactment of required wording in certain provisions 
which were called ‘‘Standard Provisions’’ and which experience has indi- 
cated were too inflexible. The 1912 Standard Provisions Law was so 
inflexible that the companies could not draft the policy provisions in a 
manner more favorable to the insured, even on matters not subject to 
interpretation such as the number of days within which claims must be 
presented and the period of time within which proofs of loss must be 
presented. 

For a period of three years the NAIC and the industry worked dili- 
gently on a draft of a law which would replace the rigid and inflexible 
Old Standard Provisions Law. This result was finally achieved at the 
June, 1950 meeting of the NAIC. 

The 1950 Uniform Individual Accident and Sickness Policy Provi- 
sions Law provides for flexibility in replacing the ‘‘in the words and 
in the order’’ requirement of the Old Standard Provisions by an ‘“‘in- 
substance’ approach, whereby the insurer may change the wording of 
the policy provisions and make the provisions more favorable to the 
insured or beneficiary, subject to approval of the insurance commissioner. 

The Time Limit on Certain Defenses and Incontestable Provisions 
should be considered as a contractual statute of limitations as to defenses 
based on fraud and misrepresentation on the part of the applicant for 
insurance, and as such, limit the common law right of the insurer to 
rescind a contract for fraud or material misrepresentation.* Misrepresen- 
tation or fraud may occur either in an original application for insurance 
or an application for reinstatement of a lapsed policy. In order to 
invalidate the policy, the misrepresentation must concern a material fact 
relative to an underwriting decision. In most states an answer which 
constitutes a misrepresentation need not be intended to deceive; it need 


*By 1950, the 1912 Standard Provisions Law had been enacted in the following 26 
states: California, Colorado, Connecticut, Delaware, Florida, Illinois, Indiana, Kansas, 
Maryland, Michigan, Minnesota, Nebraska, New Hampshire, New Jersey, New York, 
North Carolina, Ohio, Oklahoma, Pennsylvania, South Carolina, South Dakota, Vermont, 
Washington, West Virginia, Wisconsin and Wyoming and the District of Columbia. 

“Defense of fraud not permitted in the Incontestable Provision after time limitation 
has expired; whereas, fraud is a permissible defense in Time Limit on Certain Defenses 
Provision, even after time limitation has expired. 
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only be material to the acceptance of the risk and actually deceive the 
underwriter. The nature of an accident and health insurance policy 
makes it desirable that every reasonable assurance be given that hospital, 
medical, surgical and loss of time benefits will be paid upon presentation 
of a valid claim by an insured without litigation because of alleged mis- 
representation or fraud in the application for the policy. On the other 
hand, there should be some reasonable protection against the possibility 
of fraud and misrepresentation in the application so as to prevent dissi- 
pation of the policyholder’s funds through a dishonest applicant indulg- 
ing in fraud or misrepresentation. To obtain such reasonable protection 
a period of two or three years® has been provided to allow the insurer 
a reasonable period of time to discover the fraud or misrepresentation. 
The courts have favored such reasonable periods of time in life insurance 
policies, and the long line of cases in the life field should be sufficient to 
remove any questions concerning public policy and the validity and con- 
stitutionality of the Time Limit on Certain Defenses and Incontestable 
Provisions. 


ANALYSIS OF TIME LIMIT ON CERTAIN DEFENSES 
AND INCONTESTABLE PROVISION ® 


PART I 


Ten to fifteen years prior to the adoption of the 1950 NAIC Uniform 
Policy Provisions Law some companies, on a voluntary basis, used a 
policy provision which provided that after the policy had been in force 
for a specified period of time the company waived the right to contest 
any claim on the basis of misrepresentation in the application. The period 
of the time limitation varied from two years to five years in the policy 
forms used by such companies, and some of the same policies used by 
such companies also expanded the provision to make the policy incon- 
testable as to the physical condition of the insured after the policy had 
been in force for the same specified period of time. 

Those who took part in the drafting of the NAIC Model Bill were 
careful not to use the word “incontestable” in any clause which was 
mandatory for use in a policy which was cancellable by the company 


5 Fifteen states, Colorado, Florida, Georgia, Kentucky, Massachusetts, Michigan, 
Minnesota, Mississippi, New Mexico, New York, North Carolina, Ohio, Oklahoma, 
South Carolina, and West Virginia, by statute have reduced the time limit in the Time 
Limit on Certain Defenses and Incontestable Provisions from 3 years to 2 years. Massa- 
chusetts has reduced the time limit to 2 years only in paragraph (a) and Kentucky has 
reduced the time limit to 2 years only in paragraph (b) of the provisions. Since the 
date of this paper, Alabama has enacted a statute reducing the time limit to two years. 
(Ala. H.B. 497 signed by Alabama governor, September 18, 1957.) 

*For the purpose of discussion, the Time Limit on Certain Defenses Provision is 
discussed under the portion entitled Part I, arid the Incontestable Provision is discussed 
under the portion entitled Part II. 
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or renewable at the option of the company. It was recommended that 
the word “‘incontestable’’ should only be used in a policy guaranteed 
renewable for a specified period of time, and that it should not be used 
in a policy which the company could terminate before the three year 
(two years if so provided by statute)’ incontestable period had lapsed 
or in a policy which the company could terminate any time before a 
specified age or period of time. Those who took part in the drafting of 
the NAIC Model Bill were keenly aware of the confusion which existed 
as a result of costly litigation concerning the proper interpretation of the 
Incontestable Provision used in life insurance policies. It was for these 
reasons that the drafters of the NAIC Model Bill were extremely cautious 
of the choice of words, and nearly as much time was spent in discussion 
and drafting of the Time Limit on Certain Defenses and Incontestable 
Provisions as on the remainder of the NAIC Model Bill. 

‘The wording of the Incontestable and Time Limit on Certain 
Defenses Provisions of the Uniform Policy Provisions Law is far clearer 
than any Incontestable clause used in the early life insurance forms. The 
text of the provisions does not refer to “‘incontestability’’ and does not 
contain any wording similar to “evidence of insurability’’; it refers only 
to a time limit on the use of misstatements by the applicant in the appli- 
cation and provides that such statements shall not be used to void the 
policy or to deny a claim for loss incurred or disability commencing 
after the specified period of time. This cautious use of the word “‘incon- 
testable’’ may be the turning point in any future litigation concerning 
the provisions, because it was the improper use of the word “‘incontest- 
able’’ and the meaning of the words “evidence of insurability’’ which 
were the cause of many of the unreasonable decisions relating to the inter- 
pretation of the Incontestable Provision in life insurance policies. It is 
clear from reading the Minutes of the Subcommittee meetings and the 
correspondence between members of the NAIC Accident and Health Sub- 
committee and industry, that no one person was fully satisfied with the 
final wording of the NAIC Model Incontestable and Time Limit on 
Certain Defenses Provisions; however, it is apparent that the final word- 
ing of the provisions represented the best compromise possible considering 
the various views of the members of the Subcommittee. 

Let us consider the wording of the Time Limit on Certain Defenses 
Provision.’ The wording “‘no misstatements, except fraudulent misstate- 
ments, made by the applicant in the application for such policy shall 
be used to void the policy or to deny a claim’’ must be read in conjunc- 
tion with Section 5 (C)*® of the NAIC Model Bill. When the above 


7 See footnote 5. 
® For text of Time Limit on Certain Defenses Provision, see Appendix I. 


See footnote 19. 
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quoted language of the Time Limit on Certain Defenses Provision is 
read in conjunction with Section 5 (C), it is clear that any misstatement 
used to void the policy or to deny a claim, must materially affect either 
the acceptance of the risk or the hazard assumed by the company. 

There could be a question under the wording of this provision whether 
the disability of the insured tolls the running of the time limit provision. 
When the entire wording of the provision is properly read in context, it 
is clear that the loss must occur or the disability must commence “‘after 
the expiration of such three year period.” If the insured is actually dis- 
abled or suffers a loss which otherwise would be compensable under the 
policy, he should not be allowed to benefit from his misrepresentation 
by waiting until after three years from the date of issue of the policy to 
present his claim for a loss which had incurred or a disability which had 
commenced prior to the expiration of such three-year period. Although 
paragraph (a) of the Incontestable Provision is much clearer on this 
particular point, in that it refers specifically to “excluding any period 
during which the insured is disabled’’, there is still no reason why para- 
graph (a) of the Time Limit on Certain Defenses should be subject to 
any other interpretation. On the other hand, if the time limit has 
expired and the insured has not received any medical treatment and did 
not incur any loss and was not actually disabled prior to the expiration 
of the time limit, then he should be entitled to recover even in the face 
of misstatements, except fraudulent misstatements.*° 

If the insured has received treatment by a physician or a disability 
actually commences prior to the expiration of a three-year period and 
the insured intentionally avoids submitting a claim, the insured would 
also have invalidated his claim under the Notice of Claim and Proof of 
Loss Provisions which require notice of claim within twenty days of the 
occurrence or commencement of any loss and proof of loss within ninety 
days. 


PART II 


Some of the non-cancellable and guaranteed renewable policies issued 
in the 1920s contained an Incontestable Provision, and by 1933 most 
of the companies writing non-cancellable and guaranteed renewable acci- 
dent and health policies were using some type of an incontestable pro- 
vision. In 1939 the New York Insurance Code was amended to require 
an incontestable clause in non-cancellable policies providing disability 
benefits payable over 100 weeks. As a result of the New York statute 
additional insurers commenced using an incontestable provision in non- 
cancellable and guaranteed renewable policies, issued in states other than 
New York as well as New York. 


2° See footnotes 4 and 14. 
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The first mandatory incontestable provision in the field of life insur- 
ance was enacted in New York in 1906. Such a clause was used as early 
as 1864, and prior to the first mandatory statutory provision the incon- 
testable clause had been adopted generally for use in life insurance policies. 
The current New York statutory incontestable provision for a life insur- 
ance policy is set forth in Section 155 (a) of the New York Insurance 
Lew.* 

Let us consider the wording of the Incontestable Provision.1? The 
distinctions between the Time Limit on Certain Defenses and the Incon- 
testable Provisions consist of the caption ‘‘Incontestable’’ and the different 
wording in paragraph (a) of the provisions. The wording in paragraph 
(b) of the Time Limit on Certain Defenses is identical with the wording 
of paragraph (b)- of the Incontestable Provision. The writer prefers to 
refer to paragraph (b) as a “‘dual provision’’ for use in both the Time 
Limit on Certain Defenses and the Incontestable Provisions. Paragraph 
(a) of the Incontestable Provision, designed as an optional provision 
for use in guaranteed renewable policies, refers specifically to the period 
of time after the policy has been in force during the lifetime of the in- 
sured, excluding any period during which the insured is disabled, and 
there is no fraudulent misstatement exception in paragraph (a) of the 
Incontestable Provision; however, fraud is a ‘“‘misstatement’’ and, as 
such, a defense within the three-year limitation. One reason for the 
omission of the fraudulent misstatement phrase of this paragraph was 
the distinction in the underwriting requirements. Guaranteed renewable 
insurance is subject generally to stricter underwriting and investigation 
requirements than policies renewable at the option of the company. There 
was also some desire on the part of the companies writing guaranteed 
renewable accident and health insurance to develop an Incontestable 
Provision similar to the Incontestable Provision used in life insurance 
policies. 

The words: “After this policy has been in force for a period of 
three years during the lifetime of the insured (excluding any period 
which the insured is disabled)’’, in the Incontestable Provision have the 
effect of tolling the running of the statutory contractual time limitation 
during any period the insured is disabled. For example, a policy contain- 
ing the incontestable optional provision is issued on January 5, 1958, 
and six months later the insured is disabled for a period of three months. 
In view of the three-month period of disability, the time limit in the 
Incontestable Provision would not expire until April 5, 1961, if the 


"Laws of New York 1906, Chapter 326, Section 101. 

*2 See Appendix III for text of Section 155, New York Insurance Laws—Life Incon- 
testable Statutory Provision. 

* See Appendix II for the text of the Incontestable Provision. 
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Incontestable Provision contained the three year time limitation and 
April 5, 1960, if the Incontestable Provision contained a two year time 
limitation. The words “excluding any period during which the isured 
is disabled’ in the Incontestable Provision, in substance, serve the same 
purpose as the words “‘loss incurred or disability commencing after the 
expiration of such three-year period’, in the Time Limit on Certain 
Defenses Provision. The use of such language prevents the restrictions 
on the insurer stated in the provision from applying to a claim incurred 
before, but reported or filed after the three year time limit has lapsed. 

The same reasoning applies to the wording in paragraph (b) which 
refers to any claim for loss incurred or disability commencing after three 
years from the date of the policy.* 

There is a distinction between the phrase “‘after three years from the 
date of issue of this policy’’ in the Time Limit on Certain Defenses 
Provision, and the phrase “‘after this policy has been in force for a period 
of three years’’ in the Incontestable Provision. If a policy should lapse 
and subsequently be reinstated it might not have been “‘in force for a 
period of three years’’ until a date more than three years from the date 
of effective coverage as distinguished from the date of issue. There may 
be a time period between the date of issue and the effective date of cov- 
erage. Thus, the phrase “‘after-this policy has been in force for a period 
of three years’’ depends upon two factors, the effective date of coverage 
and the possibility of lapse and subsequent reinstatement. The phrase 
‘three years from the date of issue’, on the other hand, is a specific date, 
the third anniversary of the date of issue, and depends neither upon pos- 
sible lapse and reinstatement nor upon any variation in the effective date 
of coverage. 

REINSTATEMENT PROVISION 

Reinstatement provisions have been used in life insurance policies 
for over 75 years. (See example below for current New York statutory 
life insurance reinstatement provision.) Standard Provision 3 of the 


™ Denial of a claim on the basis of prior crigin of disability or loss is a matter 
outside of the scope of this paper; however, reference to the matter has been included 
here to make it clear that it constitutes another defense, subject to the three year time 
limitation unless the disease or physical condition is excluded by name or specific descrip- 
tion, and is to be considered whether or not the policy was obtained by misrepresentation 
or fraud. There are a substantial number of cases in the life field concerning the question 
of payment of disability benefits where the contract specifically states that such benefits 
are provided only for disabilities that are contracted and manifested after the issuance of 
the policy, and such cases hold that the Incontestable Provision does not prevent a defense 
on the part of the insurer that the disability was contracted before the issuance of the 
policy. Such cases should be considered as being applicable to accident and health policies 
which contain similar contractual provisions. The cases of Robinson v. Brotherhood of 
Railroad Workers, 73 Ariz. 352, 241 P. 2d 791 and 74 Ariz. 44, 243 P. 2d 472 
(1952), and American Casualty Company v. Heilman, 194 F. 2d 348 (D.C. 1952), 
which hold contrary are very questionable and clearly contrary to the written provisions 
of the insurance policy. 
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1912 Standard Provisions Law sets forth three alternative reinstatement 
provisions for use in policies depending upon whether the policy was 
an accident only policy, a sickness only policy, or a combination acci- 
dent and sickness policy.*® 

The Reinstatement Statutory Provision required to be used in an 
accident and health policy under the 1950 NAIC Uniform Individual 
Accident and Sickness Policy Provisions Law reads as follows: 

“REINSTATEMENT: If any renewal premium be not paid within 
the time granted the insured for payment, a subsequent acceptance of 
premium by the insurer or by any agent duly authorized by the insurer 
to accept such premium, without requiring in connection therewith an 
application for reinstatement, shall reinstate the policy; provided, how- 
ever, that if the insurer or such agent requires an application for rein- 
statement and issues a conditional receipt for the premium tendered, the 
policy will be reinstated upon approval of such application by the insurer 
or, lacking such approval, upon the forty-fifth day following the date 
of such conditional receipt unless the insurer has previously notified the 
insured in writing of its disapproval of such application. The reinstated 
policy shall cover only loss resulting from such accidental injury as may 
be sustained after the date of reinstatement and loss due to such sickness 
as may begin more than ten days after such date. In all other respects 
the insured and insurer shall have the same rights thereunder as they had 
under the policy immediately before the due date of the defaulted pre- 
mium, subject to any provisions endorsed hereon or attached hereto in 
connection with the reinstatement. Any premium accepted in connection 
with a reinstatement shall be applied to a period for which premium 
has not been previously paid, but not to any period more than sixty 
days prior to the date of reinstatement. 

“(The last sentence of the above provision may be omitted 
from any policy which the insured has the right to continue in force 
subject to its terms by the timely payment of premiums (1) until 
at least age 50 or, (2) in the case of a policy issued after age 44, 
for at least five years from its date of issue.)”’ 


The Reinstatement Statutory Provision required to be used in a life 
insurance policy issued in New York reads as follows: 


“A provision that the policy will be reinstated at any time 
within three years from the date of default, unless the cash sur- 
render value has been exhausted by payment or unless the period 
of extended insurance has expired, upon the application of the in- 
sured and the production of evidence of insurability, including good 
health, satisfactory to the insurer and the payment of all overdue 
premiums and the payment or reinstatement of any other indebt- 


% See Appendix IV. 
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edness to the insurer upon said policy with interest at a rate not 
exceeding six per centum per annum compounded annually.”” (New 
York Insurance Laws, Section 155 (i).)** 


RATIONALE 


Some persons have attempted to resolve the subject matter of this 
paper by the broad and sweeping conclusion that the Reinstatement 
Provision and the Time Limit on Certain Defenses and Incontestable 
Provisions of the Uniform Individual Accident and Sickness Policy Pro- 
visions Law should receive the same interpretation as the questions relat- 
ing to the reinstatement and incontestability of life insurance policies. 
Even though such a result might be desirable, and even though certain 
members of the NAIC and All-Industry Standard Provisions Committee 
might have intended or hoped for such a result, I respectfully submit 
that to accept such a conclusion without an examination and analysis 
of the wording of the policy provisions involved would be a method of 
procedure which I could not expect lawyers to follow and certainly do 
not recommend. In view of the respectable group of lawyers and actu- 
aries which have advanced the opinion that the rule applicable to life 
insurance policies should apply to accident and health insurance policies, 
it becomes necessary to analyze and compare the Reinstatement policy 
provision. 

Insofar as non-cancellable and guaranteed renewable policies are con- 
cerned, four states,*7 Kentucky, Louisiana, New York and Washington, 
have statutes which clearly set forth the rule applicable by providing 
that reinstatement of a non-cancellable accident and health policy shall 
be incontestable after the same period following reinstatement and with 
the same conditions and exceptions as provided in the policy with respect 
to the contestability thereof after the original issuance of the policy. The 
laws of Kentucky, Louisiana, New York and Washington, however, are 
silent on the computation on the Time Limit on Certain Defenses Pro- 
vision in the case of reinstatement; therefore, we do not have either the 
benefit of a specific statutory provision or a court decision on the inter- 
pretation of the Time Limit on Certain Defenses Provision in relation 
to the computation of the time limit in the event of reinstatement. 

More questions have arisen in the construction of the life incontest- 
able clause where a policy has lapsed and been reinstated than on any 
other matter relative to incontestability. The majority of the courts have 


16 Ariz., Del., Fla., Ida., Ill., Ind., Ky., La., Md., Mass., Mich., Minn., Neb., N. J., 
N. M., N. Y., N. D., Ohio, Okla., Ore., Pa., S. D., Tenn., Tex., Va., Wash., W. Va., 
Wyo., and the District of Columbia have enacted similar statutory life reinstatement 


provisions. , 
7 Kentucky, Section 304.749; Louisiana, Section 214; New York, Section 157; 
Washington, Section .20. 38. ; 
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held that as to representations made in the reinstatement application 
for a life insurance policy, the insurer has the same length of time to 
contest such statements as the time fixed by the policy as to the state- 
ments in the original application for the policy. The court decisions 
fall generally into three classes: 


1. The time limit in the Incontestable Provision does not apply to 
reinstatement applications and, therefore, such statements may be con- 
tested at any time. Alabama, Massachusetts, New Jersey, South Carolina, 
Texas and Wisconsin. 

2. The incontestable period runs anew from the date of the rein- 
statement. This third class of cases represents the overwhelming majority 
of the decisions. It is the rule in the District of Columbia and the fol- 
lowing states either by court decisions or statutory provisions: Delaware, 
Florida, Georgia, Illinois, Kansas, Louisiana, Minnesota, Mississippi, Mis- 
souri, Nebraska, New Mexico, Oklahoma, New York, North Dakota, 
Pennsylvania, Rhode Island, South Carolina, Tennessee, Virginia, Wash- 
ington, West Virginia and Wyoming. 


It is also a well settled rule of law that when a policy is issued in 
one state and reinstated in another, the law of the state of reinstatement 
governs. This same rule should be applicable to reinstatement of accident 
and health insurance policies. 

The life Reinstatement Provision requires reinstatement subject only 
to the insured furnishing evidence of insurability; whereas, the accident 
and health Reinstatement Provision provides that the company has the 
power of “‘approval’’ of the reinstatement application. In addition, the 
insurer has the right to decline renewal of an accident and health policy 
(other than on a guaranteed renewable form) and, rather than become 
involved in a question of whether or not the act of the insurer in disap- 
proving the application for reinstatement was an unreasonable act, the 
insurer could merely decline to renew under the provisions of the con- 
tract which grants such right to the insurer.1® A life insurance policy, 
therefore, can be reinstated by the insured as a matter of right generally 
within three years after the date of lapse subject to presenting evidence 
of insurability satisfactory to the company. In accident and health insur- 
ance policies, reinstatement is optional with the company. The conditions 


8 The cases of Kahn v. Continental Casualty Company, 325, Ill. App. 1, 59 (1945) 
(reversed by 391 Ill. 445), and Greenberg v. Continental Casualty Company, 24 Cal. 
App. 2d 506, 75 P. 2d 644 (1938), are not in point and are not controlling because the 
policy provisions in the policies involved in those cases were substantially similar to the life 
Incontestable and Reinstatement Provisions and provided that the policy may be reinstated as 
provided in Standard Provision 3 at any time within six months from the date of defaulted 
premium by written application and payment of the defaulted premium, provided the 
insured submitted with such application evidence of insurability satisfactory to the 
company. 
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of the reinstatement should be stated clearly in the application stating 
the right of the company to decline reinstatement if the applicant fails 
to meet the current underwriting standards of the company. The insured 
does not have the absolute right to reinstate and the accident and health 
reinstatement statutory policy provision does not constitute an agree- 
ment to reinstate the policy upon “‘satisfactory evidence of insurability”’ 
as required by the life insurance policy reinstatement statutory provision. 
These statements should not be construed in any manner to imply that 
insurance companies do not favor reinstatement of accident and health 
policies. The statements are intended to point up the actual differences 
in the statutory policy provisions which should be considered before 
reaching any conclusions that the life insurance law of reinstatement 
should be applicable to an identical question concerning the reinstate- 
ment of an accident and health policy. Insurance companies are in the 
business of insurance to accept, not decline, applications, and the pre- 
sumption is that if the risk is insurable it will be accepted. 


In considering the effect of the reinstatement application you must 
refer to Section 5 of the Model Bill entitled ‘“‘Application.”’ 1° The first 
sentence of paragraph (a) of Section 5 clearly relates to statements in 
the original application attached to the policy when the policy is issued. 
The second and third sentences of paragraph (A) of Section 5 refer spe- 
cifically to reinstatement applications. This section recognizes the fact 
that it would not be practical or feasible to require that a copy of the 
reinstatement application must be attached as a part of the policy, and 
so it was designed that this section would require that the insured or 
any interested person has a right to request and obtain a copy of the 
reinstatement application, and provided further that if the insurer fails 
to furnish such copy within fifteen days after the receipt of such request 
that the insurer shall be precluded from introducing such reinstatement 
application as evidence in any action or proceeding based upon or in- 
volving such policy or its reinstatement. This is also the majority rule 
in relation to life insurance reinstatement applications. 


The last sentence of paragraph (A) of Section 5 of the NAIC Model 
Bill clearly states that unless a copy of the reinstatement application is 
furnished to the insured within fifteen days after request that the insurer 
shall be precluded from introducing such application as evidence of any 
action or proceeding based upon or involving such policy or its reinstate- 


# Alabama, Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, 
Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Maine, Maryland, Massa- 
chusetts, Michigan, Minnesota, Mississippi, Nebraska, Nevada, New Jersey, New Mexico, 
New York, North Carolina, North Dakota, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Dakota, Tennessee, Texas, Utah, Vermont, Virginia, Washington, West 
Virginia, Wisconsin, Wyoming, and Alaska,. District of Columbia and Hawaii, have 
enacted Section 5. See Appendix V for text of Section 5 of NAIC Model Bill. 
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ment or renewal. Certainly this language is clear on the right of the 
insurer to use statements in the reinstatement application in any action 
involving rescission and, if the insurer has the right to use the reinstate- 
ment application in any case involving a rescission, it should follow that 
the question of the computation of the time limit in the Time Limit 
on Certain Defenses and Incontestable Provisions becomes to some extent 
a moot question in litigation within three years after the date of rein- 
statement, because, in addition to the defense that the Time Limit on 
Certain Defenses or Incontestable Provisions runs anew from reinstate- 
ment, the insurer could commence an action to rescind the contract if 
fraud or misrepresentation is revealed by an examination of the rein- 
statement application. 

I have not overlooked the statement in the reinstatement provision 
which reads: “‘In all other respects the insured and insurer shall have the 
same rights thereunder as they had under the policy immediately before 
the due date of the defaulted premium, subject to any provisions en- 
dorsed hereon or attached hereto in connection with the reinstatement.” 
The quoted sentence was originally suggested by the California Insur- 
ance Department at a meeting between the Industry Committee and staff 
members of the California Insurance Department. The draft of that 
sentence was the basis of a discussion at the Galveston NAIC meeting, 
out of which came the final draft of December 5, 1949. The reason 
the California Department urged this additional wording in the pro- 
vision was to prevent changes in dollar amounts of coverages upon 
reinstatement, such as forfeiture of benefits acquired on account of 
an accumulation clause, without specific notification to the insured 
that on the reinstatement such change of benefits had occurred. The 
history of the correspondence and meetings clearly shows that it was 
not the intent of the California Insurance Department, in urging the 
revision of this provision, to affect the right of the insurer to con- 
test the reinstatement on the basis of a material misrepresentation in 
the reinstatement application, and there was no intention to restrict the 
right of the insurer to challenge a reinstatement obtained by a material 


misrepresentation or fraud. 


CONCLUSIONS 


The following conclusions are submitted for your consideration and 
the four different conclusions are necessary in order to state conclusions 
which are applicable and should be considered depending upon the spe- 
cific question presented. 

1. In determining whether the time limit commences to run anew, 
with the exception of the four states mentioned in footnote 17, the in- 
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surer should check the rule applicable to the same question concerning 
the reinstatement of life insurance policies, as a possible rule which the 
court might follow. 

2. In the event of an automatic reinstatement of the policy without 
requiring in connection therewith an application for reinstatement, the 
Time Limit on Certain Defenses and the Incontestable Provision would 
not commence to run anew. The question as to whether or not the time 
limit runs anew in the event of reinstatement only occurs where the in- 
surer has required an application for reinstatement. Assuming that the 
insured was not disabled during the period of lapse, if the policy con- 
tains the Time Limit on Certain Defenses Provision, the time limit 
would be computed from the original date of issue of the policy; whereas, 
if the policy contained the Incontestable Provision, the period of lapse 
would toll the running of the time limit. The different rules result from 
the different wording used in the policy provisions. The Time Limit on 
Certain Defenses Provision refers to ““After three years from the date of 
issue of this policy . . .’’; whereas, the Incontestable provision refers to 
“After this policy has been in force for a period of three years... .” 

3. Insofar as the defense of fraud is concerned, after a guaranteed 
renewable policy has been in force for a period of three years, the issue 
of fraud cannot be raised: whereas, the issue of fraud may be raised at 
any time insofar as the Time Limit on Certain Defenses Provision is 
concerned, unless the insurer has made the Time Limit on Certain De- 
fenses Provision more favorable to the insured by the omission from the 
policy provisions of the statutory wording “except fraudulent misstate- 
ments.’’ This rule is subject to the usual rule of contract law that any 
action based on fraud must be commenced within a reasonable period 
of time after discovery. 

4. In the light of the four states which have enacted specific statutes 
relating to the question as to when the time limit shall be computed in 
regard to reinstatements of guaranteed renewable policies, and the second 
and third sentences of paragraph (A) of Section 5 of the NAIC Model 
Bill, it is my conclusion, with the exceptions stated above in Conclusions 
2 and 3, that on reinstatement when the insurer requires an application, 
the time limit commences to run anew and the insurer may rely upon 
misrepresentation or fraud in the application for reinstatement, and the 
time limit for such defense is the same period of time as the time limit 
provided in the policy with respect to the statements contained in the 
original application. 

An insurer not willing to wait for decision by a court of record on 
the interpretation of the meaning of these statutory mandatory policy 
provisions could probably resolve the subject matter of this paper by 
any one of the following methods: (1°) A statement in the reinstatement 
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application, (2) an additional policy provision, or (3) by the use of 
a rider attached to the policy upon reinstatement. The statement in the 
reinstatement application, additional policy provision or rider should 
state specifically that, in the event of reinstatement, the time limit would 
commence to run anew; however, it is my opinion that such a procedure 
is not necessary and should not be mandatory. 


APPENDIX I 
“TIME LIMIT ON CERTAIN DEFENSES: (a) After three 


years from the date of issue of this policy no misstatements, except fraud- 
ulent misstatements, made by the applicant in the application for such 
policy shall be used to void the policy or to deny a claim for loss in- 
curred or disability (as defined in the policy) commencing after the ex- 
piration of such three year period. 

“(The foregoing policy provision shall not be so construed as to 
affect any legal requirement for avoidance of a policy or denial of a 
claim during such initial three year period, nor to limit the application 
of section 3 (B), (1), (2), (3), (4) and (5) in the event of mis- 
statement with respect to age or occupation or other insurance.) 

- “(b) No claim for loss incurred or disability (as defined in the pol- 
icy) commencing after three years from the date of issue of this policy 
shall be reduced or denied on the ground that a disease or physical con- 
dition not excluded from coverage by name or specific description effec- 
tive on the date of loss had existed prior to the effective date of coverage 
of this policy.” 

COMMENT: The reference to Section 3 (B), (1), (2), (3), (4) 
and (5) isa reference to the Change of Occupation, Misstatement of Age, 
Other Insurance in This Insurer, and Insurance With Other Insurers Uni- 
form Policy Provisions. 


APPENDIX II 


INCONTESTABLE PROVISION OF 
NAIC POoLicy PROVISION LAW 


“INCONTESTABLE: After this policy has been in force for a 
period of three years during the lifetime of the insured (excluding any 
period during which the insured is disabled), it shall become incontest- 
able as to the statements contained in the application. 

(“The foregoing policy provision shall not be so construed as to 
affect any legal requirement for avoidance of a policy or denial of a 
claim during such initial three year period, nor to limit the application 
of section 3 (B), (1), (2), (3), (4) and (5) in the event of mis- 


statement with respect to age or occupation or other insurance.) 
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““(b) No claim for loss incurred or disability (as defined in the 
policy) commencing after three years from the date of issue of this pol- 
icy shall be reduced or denied on the ground that a disease or physical 
condition not excluded from coverage by name or specific description 
effective on the date of loss had existed prior to the effective date of 
coverage of this policy.” 

COMMENT: The reference to Section 3 (B), (1), (2), (3), (4) 
and (5) is a reference to the Change of Occupation, Misstatement of 
Age, Other Insurance in This Insurer, and Insurance With Other Insur- 
ers Uniform Policy Provisions. The NAIC Uniform Policy Provision 
Law provides that this Incontestable Provision may be used at the option 
of the insurer in ‘‘a policy which the insured has the right to continue 
in force subject to its terms by the timely payment of premium (1) until 
at least age 50 or, (2) in the case of a policy issued after age 44, for 
at least five years from its date of issue.” 


APPENDIX Il 


SECTION 155 (1) (b) 
NEw YORK INSURANCE LAWS 


“S 155. Life insurance policies; standard provisions. 1. No policy 
of life insurance, except as stated in subsection three, shall be delivered 
or issued for delivery in this state unless it contains in substance the fol- 
lowing provision or provisions which in the opinion of the superin- 
tendent are more favorable to policyholders: 

“(b) A provision that the policy shall be incontestable after it has 
been in force during the lifetime of the insured for a period of two years 
from its date of issue, except for nonpayment of premiums and except 
for violation of the conditions of the policy relating to military or naval 
service; and at the option of the insurer, provisions relating to benefits 
in the event of total and permanent disability, and provisions which 
grant additional insurance specifically against death by accident or acci- 
dental means, may also be excepted.” 


APPENDIX IV 


Standard Provision 3 of the 1912 Standard Provision Law as 
taken from Section 39-4306 of the Indiana Insurance Laws as 
representative of Standard Provision 3 of the 1912 Standard Pro- 


vision Law: 
‘“‘(3) A standard provision relative to reinstatement of policy after 


lapse which may be in either of the three following forms: Form (A) 
to be used in policies which insure only against loss from accident; Form 
(B) to be used in policies which insure only against loss from sickness; 
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and Form (C) to be used in policies which insure against loss from both 
accident and sickness. 

(A): 3. If default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium by the insurer 
or by any of its duly authorized agents, shall reinstate the policy, but 
only to cover loss resulting from accidental injury thereafter sustained. 

(B): 3. If default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium by the insurer 
or by any of its duly authorized agents shall reinstate the policy but — 
only to cover such sickness as may begin more than ten (10) days after 
the date of such acceptance. 

(C): 3. If default be made in the payment of the agreed premium 
for this policy, the subsequent acceptance of a premium by the insurer 
or by any of its duly authorized agents shall reinstate the policy but 
only to cover accidental injury thereafter sustained and such sickness as 
may begin more than ten (10) days after the date of such acceptance.” 


APPENDIX V 


SECTION 5 OF 
NAIC PoLicy PROVISION LAW 


“SECTION 5. APPLICATION. 

(A) The insured shall not be bound by any statement made in 
an application for a policy unless a copy of such application is attached 
to or endorsed on the policy when issued as a part thereof. If any such 
policy delivered or issued for delivery to any person in this state shall 
be reinstated or renewed, and the insured or the beneficiary or assignees 
of such policy shall make written request to the insurer for a copy of 
the application, if any, for such reinstatement or renewal, the insurer 
shall within fifteen days after the receipt of such request at its home 
office or any branch office of the insurer, deliver or mail to the person 
making such a request, a copy of such application. If such copy shall not 
be so delivered or mailed, the insurer shall be precluded from introduc- 
ing such application as evidence in any action or proceeding based upon 
or involving such policy or its reinstatement or renewal. 

(B) No alteration of any written application for any such policy 
shall be made by any person other than the applicant without his writ- 
ten consent, except that insertions may be made by the insurer, for 
administrative purposes only, in such manner as to indicate clearly that 
such insertions are not to be ascribed to the applicant. 

(C) The falsity of any statement in the application for any policy 
covered by this act may not bar the right to recovery thereunder unless 
such false statement materially affected either the acceptance of the risk 
or the hazard assumed by the insurer.”’ 
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Suretys Salvage and Subrogation 


By GIBSON B. WITHERSPOON * 


INTRODUCTION 


Theoretically, at least, every time a surety pays a claim because of 
the default of the principal, it is entitled to reimbursement. This ancient 
concept of subrogation should be remembered although the dim tract 
of time separates our modern atomic age from the past, when this right 
of a corporate surety was first enunciated. Often, like the depth of the 
sea, the surety’s right of subrogation has its residue and reward buried 
in time rather than sunken in space. Oftentimes discovery of salvage 
demands the same slowness, the same patience, the same daring of a deep 
sea diver searching for sunken treasure. The way is not marked by 
brilliant lighthouses and sometimes, when a bold demand is made, you 
often find yourself on an unchartered and unfathomed sea. A successful 
recovery, however, far exceeds the monetary reward because the surety’s 
Home Office will be eternally grateful for your appreciated accomplish- 
ments. 


SURETY IS ENTITLED TO REIMBURSEMENT 


1. In General: A surety paying a loss under a bond is entitled to 
reimbursement from the principal either by reason of an assignment from 
the obligee of his rights against the principal or by reason of the prin- 
cipal’s written agreement to reimburse the surety as contained in the 
original application, which in reality is a strict indemnity agreement, 
or through the right of subrogation. If surety became a surety at the 
principal’s request always there is an implied obligation on the part 
of the principal to reimburse the surety. The indemnity agreement us- 
ually contains a provision to reimburse the surety not only for its loss 


* Member of Witherspoon and Compton, Meridian, Mississippi. Address delivered 
before the Section of Insurance, Negligence and Compensation Law, American Bar Associa- 
tion, in New York City, July 9, 1957. 

U.S. F. 8 G. Co. v. Gray’s Adm., 97 Atl. 425 (Del. 1916); Springfield Nat’l Bk. 
v. Am. Surety Co., 7 F. 2d 44 (C.C.A. 6th, 1925); Cert. den. 269 U.S. 578, 70 L. Ed. 
421; Pacific Ind. Co. v. Hargraves, 36 Cal. App. 2d 338, 98 P. 2d 217 (1940). 
Blanket bonds have applications of obligee and not of principals. 72 C.J.S., Principal 
and Surety, par. 316A. 
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but also for its costs, liability, damages, expenses and attorney’s fees 
and such provisions are uniformly held to be valid.? 


2. Right to Settle Claims: The stipulation that the surety has the 
right to settle all claims under the bond and that vouchers in payment 
of any claim will be prima facie evidence of the principal’s liability to 
the surety is also uniformly held valid and enforceable.2 The courts 
are divided, however, when the’ indemnity agreement contains the stip- 
ulations that vouchers shall be conclusive evidence against the principal. 
Respected authorities hold such quantum of evidence as agreed to be 
conclusive to be valid and enforceable. Other courts refuse to enforce 
this agreement on the grounds that it is against public policy.® 


3. Privileged Communications: Although correspondence and proof 
of loss between the surety and obligee relating to a claim under an em- 
ployee’s bond are considered as qualifiedly privileged, often an employee 
will bring a suit against the obligee. The principal, however, has the 
burden of showing that the claim was libelous and maliciously filed with 
the surety.® 

4. Salvage Application: When the right of the surety on a Fidelity 
bond to share in any salvage recovered by the obligee depends upon its 
having actually paid the loss under the bond, it is held that the loss 
must have been actually paid by the surety as a condition precedent to 
its right to share in such salvage.? Usually the provisions of the bond 
governs the application of the salvage. Under some agreements the obligee 
and surety share any salvage proportionately. Other bonds provide the 


? Hartford Acc. & Ind. Co. v. Flanagan, 28 F. Supp. 415 (S.D. Ohio W.D. 1939); 
Alexander Foster, Jr., Surety’s Right Under Its Indemnity Agreement, A.B.A. Meeting, 
1942, at Detroit. 

* Am. Surety Co. v. Pauly, 72 Fed. 484 (C.C.A. 2d, 1896); Aff’d, 170 U.S. 160, 
42 L. Ed. 987; Carroll v. National Surety Co., 24 F. 2d 268 (C.A. D.C. 1928); 
Security Mut. Life Ins. Co. v. Aetna Ind. Co., 124 App. Div. 50, 108 N.Y.S. 171 
(1908); Brenham v. F. and D., 4 F. 2d 173 (C.A. D.C. 1925); National Surety Co. 
v. Buckley, 31 Tenn. App. 610, 219 S.W. 2d 207 (1949). 

*U. S. F. & G. Co. v. Baker, 136 Ark. 227, 206 S.W. 314 (1918); Ill. Surety 
Co. v. Maguire, 157 Wis. 49, 145 N.W. 768 (1914); National Surety Co. v. Fulton, 
192 App. Div. 645, 183 N.Y.S. 237 (1920); F.&D. v. Harrison, 274 S.W. 1002 
(Tex. 1925); U.S. F.&G. Co. v. Connors, 222 Ill. App. 1 (1921); Guaranty Co. 
v. Pitts, 78 Miss. 837, 30 So. 758 (1901); Standard Acc. Ins. Co. v. Fell, 2 So. 2d 
519 (La. App. 1941); Central Surety and Ins. Co. v. Inton, 130 §.W. 2d 235 (Mo. 
App. 1939); F.&C. v. McMarara, 121 W. Va. 731, 36 S.E. 2d 402 (1945); Am. 
Bonding Co. v. Alcatras Constr. Co., 202 Fed. 483 (C.C.A. 2d, 1913). 

5 F. & D vy. Davis, 129 Kan. 790, 284 Pac. 430, 68 A.L.R. 321 (1930); F. & C. 
v. Eickhoff, 63, Minn. 170, 65 N.W. 351 (1895); F. & C. v. Crans, 76 Minn. 450, 
79 N.W. 531 (1899) ; Guarantee Co. v. Charles, 92 S. Car. 282, 75 S.E. 387 (1912). 

® Interstate Transit Lines v. Crane, 100 F. 2d 857 (C.C.A. 10th, 1938); See also 
M. Burrett Walker, Fidelity Bonds, pp. 47, 155. 

7 Belguin State Bk. v. Md. Cas. Co., 177 Wis. 1, 187 N.W. 667 (1922); Luther 
College v. Benson, 126 Neb. 410, 253 N.W. 421 (1934); see Deadys, The Law of 
Fidelity Bonds, p. 173. 
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obligee shall retain the salvage until it has been made whole and any 
remainder shall go to the surety. If the bond is silent it is usually under- 
stood that the salvage recovered is to be prorated.? The bonds usually 
stipulate definitely the salvage application. 

5. Avoid Duress: When dealing with a defaulting principal great 
care should be exercised in effecting restitution not to use duress and be- 
come entangled with the criminal statutes. When it is felt a defaulter 
Was covering up assets, we often ask, ““‘Do you know how long the cot- 
ton rows are at Parchman?’’ * Although this subject is very technical it 
is by no means academic. After satisfactory salvage arrangements for res- 
titution are completed, we certainly do not want the agreement upset. 
Duress is considered as question of fact and all of the circumstances and 
combinations of events, which may amount to duress cannot be antici- 
pated.® Duress practiced on the principal discharges the surety.?° 

Defaulters, who are grasping at anything, show a readiness to claim 
that threats or promises have been made. To minimize vulnerability to 
a defense, either that restitution has been obtained by duress or through 
compounding an offense, these precautions have been recommended: ™ 


““(1) Afford the person, who is paying the consideration, an ade- 
quate opportunity to reflect and deliberate. 

(2) Permit principal to have unbiased advice of a lawyer or com- 
petent businessman selected by him. 

(3) Take no affirmative action, such as withdrawing a pending 
charge, or consenting to a release from imprisonment. 

(4) Make clear the fact that no interference with the enforcement 
of criminal procedure is promised and the only promise that can be 
made appropriately is a disclosure of restitution. 

(5) Eliminate the words ‘if’ and ‘unless’ in all negotiations. 

(6) When restitution is made during the pendency of a criminal 
charge it would be prudent to accomplish this in the presence of a dis- 
interested witness, and that the prosecutor be immediately informed that 
it has been made with no threat, promise or concession. 

(7) In obtaining restitution in the form of security the agreement 
should specify that title to the consideration has passed, so that its col- 


® Parchman is the location of Mississippi State Penitentiary and has a fertile Delta 
Farm in connection with cotton rows miles in length. 

®* Money paid to Prevent or Suppress Criminal Prosecution, 17 A.L.R. 325; 32 
ALR. 422, 

” Walton v. Am. Surety Co., 246 Pa. 272, 107 Atl. 725 (1919); Bank at Clinch- 
burg v. Carter, 101 W. Va. 669, 133 S.E. 370 (1926). This rule is adopted in Am. 
Law Institute’s Restatement, Security, Par. 118. 

™ See ‘‘Problems in Effecting Restitution as Related to Duress and the Criminal Law,” 
by Edward Allen Shure of New York, address given before Surety Company Claim Men’s 
Forum. The New York statutes were considered but this can be easily adapted to any 


jurisdiction. 24 A.L.R. 1453, 32 A.L.R. 422. 
[71] 











lection may be deemed a mechanical act, requiring no co-operation of 
the person who is paying the consideration, or tendering the security. 


And 

(8) In view of the strict rule as to duress, when restitution is made 
by a close relative, even under facts involving a civil arrest, agreements 
for reimbursement should be conducted with the defaulter himself.” 


6. Application of Federal Payments: Even when surety gives a bond 
to the government for repayment of a loan, the surety’s contention that 
its liability was reduced by amounts paid the contractors and this con- 
tention was upheld because if the government enters into the market 
place, it is subject to its contractual obligation to the same rules appli- 
cable to individuals in such cases.12 The case involved a contract for the 
purchase of wire. When half of the wire was delivered Government 
terminated contract. Principal made further deliveries and Government 
paid, without giving notice to the surety these payments were to be 
applied to the reduction of loan, which surety gave bond to secure. 

The right of a surety to recover against the principal is academic 
and does not often trouble attorneys. There are many excellent papers 
prepared on this subject by members of our section and others and we 
commend each of these contributions.1* 


SURETY’S RIGHTS AGAINST THIRD PARTY 


I. In General: In addition to the surety’s rights of indemnity and 
subrogation against the principal, it also has rights by subrogation against 
any third party, who may have contributed either directly or indirectly 
to its loss. The surety’s right of subrogation against the principal is al- 
most absolute.‘* However, the application of the doctrine of equitable 
subrogation as against a third party is more difficult, especially since 
equities as between the surety and a third party must be weighed and 
balanced. Subrogation has been characterized as the machinery by which 
the equities are worked out through the legal rights of another, emin- 
ently a just doctrine, a pure unmixed equity, one of the benevolences 
of the law, created, fostered and enforced in the interest and for the 
promotion of equity and justice and to prevent injustice. ** The surety 


2 The Century Indemnity Co. v. U.S.A., 236 F. 2d 752 (C.A.D.C. 1956). 

* Clara M. Vrooman, Various Aspects of Surety’s Rights of Indemnity, A.B.A., 
Philadelphia, Sept. 1940; Alexander Foster, Jr., Surety’s Rights Under Its Indemnity 
Agreement, A.B.A., Detroit, Aug. 1942; Mark N. Turner, Surety’s Salvage Sources, 
A.B.A., Philadelphia, August, 1955. 

* London Guarantee & Accident Co. v. Guiles, 22 Fed. 639 (N.D. Ill. 1885). 

* Thomas P. Powers, The Problem of Balancing Equities in Subrogation Cases, 
Insurance Law Journal, Jan. 1956, p. 104; 50 Am. Jur., Subrogation, Par. 6, pp. 684, 
685 and 691; 83 C.J.S. Subrogation, Par. 46, et seq. 
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steps into the shoes of the principal ** and also takes over by equitable 
subrogation all of the rights of the obligee as against not only the de- 
faulting principal but also against any third party who may have aided 
the defaulted or participated in the wrongful act.17 As between the obli- 
gee and the surety, who has made payment, the surety also receives from 
the obligee all of his rights and remedies against any other person from 
whom the surety might obtain reimbursement.** Chief Justice Arthur T. 
Vanderbilt of the New Jersey Supreme Court recently said: 

“Subrogation is a devise in equity to compel the ultimate discharge 
of an obligation by the one, who, in good conscience, ought to pay it. 
It is a right of ancient origin, having been imported from the Civil Law 
to serve the interest of essential justice between the parties. In subroga- 
tion litigation not based on a tort of a third party but on his contrac- 
tual obligation to the insured, there was some reluctance in the early 
decisions to permit any recovery. The reasoning, however, is difficult be- 
cause the assignment of a tort claim was frowned upon at law, while the 
assignment of choses in actions and of many kinds of contracts was 
encouraged. Under modern practice the rule is stated, “The insurer’s 
right to subrogation is not limited to claims based on torts but extends 
to a cause of action by the insured against a third party founded upon 
a contract.”’ ?® 

2. Four Theories: There are four theories advanced, which define a 
surety’s right to recover in subrogation cases against the third party, 
based on contractual liability: 


““(1) To prohibit recovery by the surety against a third person who 
is thus in effect given the benefit of insurance on which he has not paid 
premium and where there is no direct contractual or other relationship 


between the third party and the surety. 

(2) To allow the obligee to recover from both the surety and the 
third party and thus to be doubly indemnified. (A situation which the 
law has always deemed doubly to be contrary to public policy, not only 
by reason of its unfairness but because of its incentive to fraud.) 


%* F, H. Vahlsing, Inc. v. Hartford Fire Ins. Co., 108 S.W. 2d 947 (Tex. Civ. App. 
1937); Continental Ins. Co. v. I. Bahcall, Inc., 39 F. Supp. 315 (E.D. Wis. 1941). 

” American Bonding Co. v. National Mechanics Bank, 97 Md. 598, 55 Atl. 395 
(1903). 

%U.S.F.&G.Co. v. First National Bank of Dallas, 172 F. 2d 258 (C.A. 5th, 
1949). 

"VT iberty Mutual Ins. Co.v. First Nat. Bank, 151 Tex. 12, 245 S.W. 2d 237 (1952). 
Checks passed through various banks and were ultimately paid by Defendant Depository. 
Plaintiff as surety on the employer’s bond paid the loss claiming subrogation against the 
bank upon its implied contract to pay money only as directed by the city. Recovery was 
allowed even though there was no evidence of negligence or wrongdoing on the part of 
the defendant. Although this is an equitable right on proper occasions it may be asserted 
against a bank paying on forged checks. National Surety Co. v. Nat. City Bank, 184 App. 
Div. 771, 172 N.Y.S. 413 (1918). 
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(3) To give the surety the benefit of the contractual obligation of 
the insured against the third party by allowing subrogation. It has been 
objected that such a recovery by the surety constitutes a ‘windfall’ in that 
in the event of such recovery the corporate surety suffers no loss on its 
surety bond, although it has been paid a premium for protection against 
just such a loss. Such an argument loses sight of two fundamental facts: 
First,— Even if surety recovers against the third party on subrogation, 
it still has been put to the expense of paying agents commissions on the 
writing of its bonds, the necessity of investigating claim, settling or liti- 
gating and attorney’s fees for collecting against the third party. Second, 
—The amount of recoveries are taken into consideration in arriving at 
the amount of premium to be charged on surety bonds.”’ *° 

(4) As between surety and innocent third party, the surety should 
prevail without the necessity of proving a ‘superior equity’.** 

The first and second rules have been abandoned in most modern 
decisions and either the third or fourth enumeration is usually adopted. 
In a recent case it was held: ‘We adhere to the third alternative and give 
the surety the benefit of the insured’s contractual rights as against the 
third person—First, because it is sound in principal, giving force to the 
contractual relations of the several parties and second, because it is in 
harmony with the rule adopted in this state in all other forms of insur- 
ance with respect to subrogation.”’ ° 

Projected against this background—(first, the ancient concept of the 
reimbursement of the surety for the loss, and, secondly, the aforesaid 
doctrine of equitable subrogations of the surety to all of the rights of 
obligee as against third parties both as to tort claims and those arising 
out of contract.” Let us see how the courts apply these theories in re- 
cent reported cases: 

Fortified by the numerical weight of authority holding a surety’s 
right to be subrogated arises at the time of the execution of the bond,” 
we must look very closely to see who has aided and abetted the default- 
ing principal in his advance downgrade to his ultimate deficiency. 


*® Standard Accident Ins. Co. v. Pellecchia, 15 N.J. 162, 104 A. 2d 288 (1954); 
the cognizance of a court of law, Bater v. Cleaver, 114 N.J.L. 346, 176 Atl. 889 (1935). 

“46 C.J.S. Insurance, Par. 1209, p. 154; F. A. Vahlsing, Inc. v. Hartford Fire 
Insurance Co., 108 S.W. 2d 947 (Tex. Civ. App. 1937); Langmaid, Subrogation in 
Suretyship and Insurance, 47 Harvard Law Review 976; 6 Appleman, Ins. L. 8 P., 
p. 521; and Campbell, Non-Consensual Suretyship, 45 Yale Law J., p. 69. 

® Davis Co., Inc. v. D’Lo Guaranty Bank, 162 Miss. 829, 138 So. 802 (1932); 
Canton Exchange Bank v. Yazoo Co., 144 Miss. 579, 109 So. 1 (1926); Prairie State 
Nat. Bank v. Ist Nat. Bank, 94 Wash. 55, 162 Pac. 23 (1916); National Surety Co. 
v. Berggren, 126 Minn. 188, 148 N.W. 55 (1914); State ex rel Sou. Surety Co. v. 
Schlesinger, 114 Ohio St. 323, 151 N.E. 177 (1926); Mass. Bonding & Ins. Co. v. 
Ripley Co. Bank, 208 Mo. App. 560, 237 S.W. 182 (1921); Derby v. U.S. F.&G. 
Co., 87 Ore. 34, 169 Pac. 500 (1917); Labbe v. Bernard, 196 Mass. 551, 82 N.W. 
688, 14 L.R.A. (NS) 457 (1907). 
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3. As Against Accountants: One dramatic example of this Renaissance 
of equitable subrogation, from this city, places the surety in the shoes 
of the obligee with the right to enforce a claim against accountants for 
negligence or fraud. 

The cashier of a New York stock exchange firm embezzled over 
$300,000.00 from his employer through a series of thefts from cash, 
over a period of nine years. The shortage was concealed by delaying and 
substituting bank deposits and by “‘kiting’’ checks from one bank to an- 
other. Upon discovery the surety paid the amount of the loss to the 
employer and sued the accountants for negligence and in making fraud- 
ulent misrepresentations in their reports. The surety claimed that if the 
accountants had made a correct audit the employer would have fired the 
principal and there would have been no subsequent loss. The Trial Court 
dismissed the suit because the liability for negligence, if any, arises out 
of a breach of contract and there was no privity as between the surety 
and the accountants. The Appellate Court, however, reversed this hold- 
ing and held the case should have gone to the jury on the question of 
negligence.** This case poses the question of accountant’s liability for 
failure to segregate tax funds of a contractor, when his bid shows the 
Federal and State Taxes, as a basis of his bid, and accountants comingled 
this and allowed expenditure. © 

4. As Against Architects: A late important decision, which is the 
first reported case against an architect, involves the question of the re- 
lease of the retained percentage. Of course, the surety does not have any 
right in the progress payment when a contract is being completed un- 
less contractor has defaulted.2* You gentlemen are familiar with the 
A.I.A. form contract requiring the owner to retain ten to fifteen per 
cent of the contract price until final completion of the building and sub- 
mission of satisfactory evidence that all bills have been paid. An archi- 
tect believing that his judgment was binding on all parties, released most 
of the retained percentage. The contractor defaulted and the surety paid 
the bills and sued the architect, who contended: 


(1) That the retained percentage is not a trust fund and there is 
no lien thereon. 
(2) There was no ground for equitable subrogation. 


% National Surety Co. v. Lylrand, Ross Bros. & Montgomery, 256 App. Div. 226, 
9 N.Y.S. 2d 554 (1939); see also, 95 A.L.R. 269; 9 Brooklyn Law Review 353. 
To same effect, Dantzler Lbr. and Export Co. v. Columbia Casualty Co., 115 Fla. 541, 
156 So. 116 (1934), where public accountant engaged to audit books negligently failed 
to discover principal’s embezzlement during a 5-year period, the surety upon payment of 
the loss would be subrogated pro tanto to employer's rights against accountants. See 56 
C.J.S., Master and Servant, Par. 79. 

*% Jackson Lumber Co. v. Moseley, 193 Miss. 804, 11 So. 2d 199 (1942). 
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(3) The architect acts in a quasi-judicial capacity and his judgment 
is binding on all parties. 

(4) There was no privity of contract between the architect and the 
surety and therefore, even if there was negligence, there could be no re- 
covery. 

(5) That the surety was guilty of negligence in not keeping informed 
as to the status of the contract. 

This case was hard fought through the trial court and the Supreme 
Court and the architect was held liable to the surety for the loss. The 
Court held in a very able and far reaching opinion: * 

“This duty was owing both to the Trustees and the Surety, for 
whose mutual benefit and protection the retainage funds were provided. 
A contractual: relation between the architect and the surety was not 
requisite to the existence of this duty. It arose out of the general con- 
tractual arrangements which contained mutually interdependent rights 
and obligations. ‘On the other hand, a contractual relation between 
parties is not necessary to the existence of a duty the violation of which 
may constitute actionable negligence, where the relation which is requi- 
site to existence of a duty to exercise due care, is to be found is some- 
thing else.’ 

“Accordingly, the law imposes upon every person who undertakes 
the performance of an act which, it is apparent, if not done carefully, 
will be dangerous to other persons or the property of other persons, the 
duty to exercise his sense of intelligence to avoid injury, and he may be 
held responsible at law for injury to person or to property which is 
directly attributable to a breach of such duty. The duty so arising is 
absolute. The law requires nothing more; it will excuse nothing less 
than performance, although the degree of care to be exercised is relative 
to the circumstances of the case.” 

This case is very important as it goes all the way for a subrogated 
surety in holding: 


(1) The surety has no right to the progress payments (except in 
cases of default) but the retainage is for the mutual benefit and protec- 
tion of the owner and the surety and where the surety had a loss for 
labor and materials it may assert a claim to the retainage under the doc- 
trine of equitable subrogation. 

(2) The rights of surety began the day of the execution of the con- 
tract and bond and vested in the surety at the moment the retainage 


* State of Miss. Usee for National Surety Co. v. E. L. Malvaney, et al., 221 Miss. 
190, 72 So. 2d 424 (1954) ; see also Terminal Construction Co. v. Bergen Co., et al., 18 
N. J. 294, 113 Atl. 2d 787 (1955); see Evidence, Key No. 20 (1) and Contracts, 
Key No. 292; Pan-American Ins. Co. v. Board of Public Instruction, 76 So. 2d 868, 
and Rollins and Am. Indemnity Co. v. Katsen, 77 So. 2d 791 (Fla. cases 1955). 
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was released. (Kentucky and Tennessee both have statutes giving the 
surety a remedy even before payment is made.?*) 

(3) In building contracts, requiring statutory bonds and providing 
all persons supplying labor and materials are to be protected, where the 
architect prepared the contract on the A.I.A. form, he is charged with 
all the duties and obligations in the strictest sense, just like an insurance 
company who promulgates a contract for the public. The architect is 
therefore charged with the knowledge of the law, which imposes the 
obligations on the various parties and this extends to all parties who 
may be injured by the architect’s negligence. 

As accountants and architects are usually insured and when their 
liability established, it might be advisable to have recourse to the Uni- 
form Arbitration Act, in claims against either in the future. 

5. As Against Others: Where an administrator misapplies assets, or 
makes unauthorized investments causing loss to estate creditors may go 
against the bond of the administration or pursue the funds which have 
been misapplied. If they collect from the surety, it can go against the 
funds as subrogee if it can trace and identify same.*’ 

A bank was held liable where a receiver used trust funds in paying 
individual debts at a bank, the bank having knowledge of the trust 
character of the funds and when receiver's surety paid, it was entitled 
to subrogation to all rights of the insolvent estate against the bank.*® 

A surety may set aside a fraudulent conveyance and the righis of 
the surety dates from execution of its bond although in most states it 
cannot bring such action until after payment.?® Two states allow a 
surety to attack a principal’s fraudulent conveyance in an equitable ac- 
tion for exoneration for debt not yet due.*° 

A Superintendent of Education and his surety were held liable to 
the contractor’s surety where his deputy wrongfully issued a certificate 
to release the retained percentage on a building contract. The Court, after 
overruling the defense that the superintendnt acted in good faith, that 
it was an honest error and he was exercising a quasi-judicial function, 
held: 

“It was not even within the range of authority of the superintend- 
ent to pass upon the question of the release of the retainage funds. The 


* Walters v. Akers, 101 S.W. 1179 (Ky. 1907); Greene v. Starnes, 48 Tenn. 582 
(1870). 

7 Neely v. Rood, 54 Mich. 134, 19 N.W. 920 (1884). 

*8 National Surety Co. v. State Savings Bank, 156 Fed. 21 (C.C.A. 8th, 1907); 
Hall v. Windsor Savings Bank, 97 Vt. 125, 121 Atl. 582 (1923); Am. Nat. Bank v. 
F. & D. Co., 129 Ga. 126, 58 S.E. 867 (1907). 

® Ellis v. Southwestern Land Co., 108 Wis. 313, 84 N.W. 417 (1900); see also 
71 A.L.R. 354; 50 Am. Jur., subrogation, Par. 24, p. 699; 37 C.J.S., Fraudulent 
Conveyances, Par. 77G. 

® Cloud v. Middleton, 241 Ky. 595, 44 S.W. 2d 559 (1931). 
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papers which were submitted to the superintendent by the contractor 
showed on their face that the question of releasing the retainage funds 
was one for the determination of the trustees and that the trustees had 
not authorized such release or even acted upon the matter. His act in is- 
suing the certificate under the circumstances constituted a failure to well 
and faithfully perform the duties of his office and was a violation of 
his official bond.”’ *° 

Another interesting subrogation situation arises where successive ap- 
peal bonds are involved. If the first surety pays it is generally held it 
can be subrogated to the judgment creditors’ claim against the second 
surety.*! If the second surety pays, he is generally held to have no rights 
of subrogation against the first surety, as he is regarded as the primary 
surety and his bond to be in derogation of the rights of the first surety.** 


CONCLUSION 


Time does not permit us to cite other cases covering the doctrine of 
equitable subrogation although there are many.** We have attempted 
to give you representative authority holding accountants, administrators, 
architects, banks, or even those who have a fraudulent conveyance and 
superintendent of education answerable to the surety. These are A.B.C. 
examples and you will find many others who may be liable to the surety 
when the principal defaults, on throughout the alphabet. 

With all the various parties who may contribute to the defalcation, 
only a few of whom we have named, do not be discouraged if some ad- 
juster has stamped “‘hopeless’’ on the outside of the salvage file. 

Napoleon lost the battle of Waterloo, not because of his lack of 
military genius or because he did not possess a magnetic personality, but 
history reveals that his devoted soldiers lacked that essential spark of 
incentive, because Napoleon had neither a definite purpose nor a defined 


* Tloyd’s Casualty Insurer v. Farrer, 167 S.W. 2d 221 (Tex.Civ.App. 1942); 50 
Am. Jur., Subrogation, par. 56-57-58, pp. 719-721; 72 C.J.S., Principal and Surety, 
par. 351. 

®2 National Surety Co. v. White, 21 Ga. App. 471, 94 S.E. 589 (1917). An early 
case, Howe v. Frazer, 2 Rob. (L.A.) 424 (1842), held that the second surety could be 
subrogated to the judgment creditors’ rights against the first surety. On the other hand, 
Holmes v. Day, 108 Mass. 563 (1871), as well as certain Virginia cases, have held that 
neither one of the successor sureties is entitled to be subrogated against the other. Anno: 
Rights and Liabilities as between Sureties on Successive Bonds, 117 A.L.R. 583; 72 
C.J.S., Execuors and Administrators, par. 916. 

% Am. Surety Co. v. Hamrick Mills, 191 S. Car. 362, 4 S.E. 2d 308 (1939); 
Am. Surety Co. v. Multnomah, 171 Ore. 287, 138 P. 2d 597 (1943); Blakemore v. 
Jones, 303 Mass. 557, 22 N.E. 2d 112 (1939); Fourth National Bank v. Craig Co., 
186 Oka. 102, 95 P. 2d 878 (1939); Maryland Cas. Co. v. Gough, 146 Ohio St. 305, 
65 N.E. 2d 858 (1946); Ohio Cas. Co. v. Galvin, 222 Iowa 670, 269 N.W. 254 
(1936); 50 Am. Jur., Subrogation, par. 54, 55, p. 719, and pars. 37, 38, p. 707; 
7 Cooley’s Briefs on Insurance (2d ed.) pp. 6675-6740; 83 C.J.S., Subrogation, par. 
46 et seq. 
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plan for the future. As attorneys in handling salvage, our purposes should 
be 100 per cent recovery for the surety and our definite plan to inves- 
tigate each salvage file carefully in the hope of discovering liability against 
a negligent third party, either for his tort or a breach of his contractual 
obligation. Oftentimes the defense of an automobile accident case has 
an acclaim that rings hollow but the incentive and reward for a com- 
plete recovery in a salvage case by a novel procedure against a third per- 
son transcends all monetary remuneration and yields a most alluring 
goal. 

A salvage case perhaps is like a cathedral—it’s cold, gray and unin- 
viting upon first glance. When you get inside, sit down and meditate, 
you'll see the sun’s rays deflected through the beautiful stained glass win- 
dows depicting celestial tranquility and promise of future reward. In 
a hopeless case against a defaulting principal, the recovery of the surety’s 
loss against a negligent third party is of great value to us as practitioners 
in our relations with our insurance clients. 
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